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ORDER

This is an appeal by the Revenue, wherein the Revenue is aggrieved
that the learned CIT-A has not sustained hundred percent disallowance on
account of bogus purchases.

2. The Assessing Officer in this case has made hundred percent addition
on account of bogus purchase amounting to 2. 37,30,424/-. Upon assessee's
appeal, learned CIT(A) has noted that the sales have not been doubted.
Accordingly, placing reliance upon several case laws and upon the facts of the

case he sustained 15% disallowance out of the bogus purchases.
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3. Against above order, assessee is in appeal before the ITAT. I have
heard the learned Departmental Representative and perused the records.
None appeared on behalf of the assessee despite notice.

4. I find that in this case the sales have not been doubted it is settled law
that when sales are not doubted, hundred percent disallowance for bogus
purchase cannot be done. This proposition is supported from Hon'ble
Jurisdictional High Court decision in the case of Nikunj Eximp Enterprises.
However, the facts of the present case indicate that assessee has made
purchase from the grey market. Making purchases through the grey market
gives the assessee sailings on account of non-payment of tax and others at
the expense of the exchequer. In such situation in my considered opinion on
the facts and circumstances of the case the 15% disallowance out of the

bogus purchases sustained by the learned CIT(A )meets the ends of justice.

5. Learned departmental representative has placed reliance upon a
Hon’ble Gujarat High Court decision wherein, hundred percent disallowance
of bogus purchase has been upheld. Special Leave Petition against this order
has been dismissed by the Hon’ble Apex Court. I find that dismissal of SLP by
a non speaking order by the Hon’ble apex court doesn't merge the order of
the Hon’ble High Court with that of the apex court. Moreover such
disallowances depend upon the facts and circumstances of the case as
expounded by Hon’ble Jurisdictional High Court in the case of Nikunj Eximp

Enterprises. Accordingly, I uphold the order of the learned CIT(A).
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6. In the result, this appeal filed by the Revenue stands dismissed

Order pronounced in the open court on this day of 7" June 2017.

Mumbai, Dated : 7*" June, 2017.
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