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3MCA/ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
27.08.2013 passed by the Commissioner of Income Tax (Appeals)-1,
Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the
A.Y.2004-05 in which penalty levied by the Assessing Officer to the tune
of Rs.73,130/- has been upheld.

2. The assessee has raised the following grounds:-
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“I. On the facts and circumstances of the case and in Law, the Ld.
CIT(A) — 1 erred in confirming the penalty levied u/s.271(1)(c)
of the Act, 1961 of Rs.73,130/-

2. On the facts and circumstances of the case and in Law, the Ld.
CIT(A) — 1 erred in not appreciating the details submitted
towards explanation of difference in the sale figure.

3. On the facts and circumstances of the case and in law, the Ld.
CIT(A)-1 erred in confirming the penalty on the ground that the
details furnished were incorrect.

4. The appellant craves leave to add to alter and / or amend any of
the grounds of appeal mentioned hereinabove.”

3. The brief facts of the case are that the assessee filed its return of
income for the A.Y.2004-05 declaring total income as Rs. Nil on
12.10.2004. The return was processed u/s.143(1) of the Income Tax Act,
1961 (in short “the Act”). The case was selected for scrutiny, therefore
notice u/s.143(2) of the Act was issued on 26.08.2005 which was duly
served upon the assessee. Further notice u/s.143(2) of the Act was issued
on 13.09.2006 which was duly served upon the assessee on 19.09.2006.
Since assessee was not responsive, therefore final notice u/s.143(2) of the
Act was issued on 27.11.2006 along with certain requirements and show
cause notice u/s.271(1)(b) of the Act for non compliance to the notice
u/s.143(2) of the Act was also issued. The said notice was served upon the
assessee on 28.11.2006. The assessee was in the business of sales and
service of the computer systems and peripherals, sale of multi function
devices, printers and scanners etc. On verification of the manufacturing
account submitted by the assessee, it was found that the assessee shown

sales amounting to Rs.34,76,379/- for the A.Y.2003-04. However, as per
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the details of the partywise sales above Rs.10,000/- submitted by the
assessee the total sales comes to Rs.36,68,404/-. However, the assessee
explained about the inclusion of the service charges but failed to explain the
difference of sale to the tune of Rs.1,92,025/-. The assessee also filed an
application u/s.154 of the Act on 18.01.2007 and the revised difference was
filed to the tune of Rs.1,53,270/- which was not explained, therefore notice
u/s.271(1)(c) of the Act was issued and after getting reply the penalty to the
tune of Rs.73,130/- was levied. Feeling aggrieved the appeal was filed
before the CIT(A) who confirmed the order of the Assessing Officer,

therefore the assessee has filed the present appeal before us.

ISSUE NO.1TO 3:-

4. Under the above said issues the assessee has challenged the
confirmation of the penalty to the tune of rs.73,130/- by the CIT(A)
u/s.271(1)(c) of the Act. The contention of the learned representative
of the assessee is that there was a totaling mistake in the accounts
which was unintentional, therefore, in the said circumstances the
penalty is not leviable in view of the law settled in CIT Vs.
Pitambardas Dulichand [2004] 194 CTR (MP) 43. It was also
contended that there is nothing on record to which it can be assumed
that the assessee has concealed the income or furnished the inaccurate
particulars of income, therefore, in the said circumstances no penalty
is leviable in view of the law settled in Anita Builders, Jodhpur Vs.
ACIT [2001] 20 DTC 156. However, the learned representative of the
department has placed reliance upon the order passed by the CIT(A)
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in question. On appraisal of the order passed by the CIT(A) it is
observed that there was initially difference of Rs.1,92,025/- in the
figure of sale as shown by the appellant in the account and as worked
out on the basis of partywise details. No doubt, subsequently, the
assessee filed an application u/s.154 of the Act in which the
explanation with regard to the amount of Rs.38,755/- was found
correct as service charges was included in the figure of the sale of
material. But so far as the sale to the tune of Rs.1,53,270/- is
concerned the same has not been explained by the assessee before the
Assessing Officer as well as CIT(A) and before us also. There is no
tangible material on the file to which it can be assumed that the
addition to the tune of Rs.1,53,270/- is in connection with the totaling
mistake in the accounts. The figure is no doubt effecting the taxation.
It is the duty of the assessee to bring out the bona-fide explanation
with regard to the incorrect particulars mentioned in the return. The
mistake can be clarified by adducing the sufficient material before the
authority below as well as before us also. Since there is nothing on
record to which it can be assumed that the sale to the tune of
Rs.1,53,270/- is the mistake in the accounts, therefore we are of the
view that the CIT(A) has rightly confirmed the order passed by the
Assessing Officer which nowhere require any interference of the

Tribunal. Hence the appeal filed by the assessee is hereby dismissed.
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3. In the result, the appeal filed by the assessee is hereby ordered

to be Dismissed.

Order pronounced in the open court on 29" March, 2017.
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