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AMCA/ORDER
PER R.C.SHARMA (A.M):

This is an appeal filed by the assessee against the order of CIT(A)-
Mumbai, for the assessment year 2007-08, wherein the assessee is
aggrieved for addition of Rs.1,71,66,084/-.

2. Rival contentions have been heard and record perused. Facts in
brief are that assessee is engaged in construction and development work.
During the year under consideration, the assessee has shown total sales
(of flats) of Rs.15,13,42,036/- against which profit as per P&L Alc. has
been shown of Rs.43,64,225/-. During the year the assessee had claimed
deduction u/s.80IB of Rs.37,62,803/-. The claim u/s.80IB was
subsequently revised to Rs.1,41,19,017/-. After filing the original return,
the assessee revised its computation wherein the AO observed that the
assessee has enhanced its claim of deduction u/s.80IB from

Rs.37,62,803/- to Rs.1,41,19,017/-. On further analysis, it was observed
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that the increase in the claim of deduction was because of the sum of
Rs.1,71,66,084/- added to the total income on account of income not
disclosed in the original return. This total amount of Rs.1,71,66,084/- was
claimed to have been received in cash. During the assessment
proceedings, the assessee was repeatedly asked to explain nature and
source of the above said cash receipt. The assessee was also asked to
explain as to how it is eligible for deduction u/s.80IB on the said receipt.
The assessee filed its submission vide letter dated 04.12.2009. the
contentions of assessee’s explanation is reproduced hereunder for ready
reference :-

“The return of income was filed on 30™ October, 2007 vide receipt
N0.6155650301007 declaring taxable income of Rs.37,62,803.00
under section 115 JB(MAT). The revised return of income was filed
on 10.03.2008 vide acknowledgement N0.142559301000008 due
to fact that cash amount of Rs.1,03,66,214/- was generated from
the business and the same was utilized for the expenditure related
the same business activities. The said amount was voluntarily
offered for taxation to avoid litigation with Department and to buy a
peace of mind. Since the same are related to the business activities
only deductions under section 80IB of the Income Tax Act, 1961
was legally claimed and due taxes were paid.”

3. The assessee was asked to produce documentary evidence with
regard to purchase of surplus material which was sold in cash. Assessee
was also asked to provide name and address of the parties, who had
purchased unutilised material. On assessee’s failure, the AO added the
same as income from other sources.

4, By the impugned order the CIT(A) confirmed the addition after
observing as under :-

‘3.6 The submissions made have been carefully considered. The
issue at stake is the treatment meted out to the amount of
Rs.1,71,66,084/- said to be received in cash and fully utilized for the
payment of raw material suppliers and as labour charges. The
appellant has at no stage in the assessment proceedings &



3

appellate proceedings produced the details of the unutilized
materials which have been sold to receive the cash of
Rs.1,71,66,084/-. It is one thing to argue that it had only the activity
of building and property development and therefore any receipt
should relate to it and another to produce evidence & furnish details
to substantiate the claim. The appellant has not stated to whom the
unutilised materials were sold and when. It has also not stated
when the cash was received whether in one lumpsum or in
instalments. In the absence of detalils, it is difficult to determine the
nature of the receipts. As there had been failure on the part of the
appellant to furnish these details the AO was left with no alternative
but to treat these receipts as income from other sources. Regarding
the contention that AO failed to verify the payment of these
amounts to M/s Jyoti Traders, M/s D.R. Traders and M/s Shivam
Realtors is concerned, even if the payments to these three parties
are found to be correct, that would not affect the conclusion
reached that amount received in cash was income from other
sources. This is because these payments would be only application
of income received by the appellant. The issue is about the nature
of the receipt and not its application. In the circumstance the action
of the AO in treating the receipts as income from other sources and
consequently denying deduction claimed u/s.80IB is sustained.”

Against the above order of CIT(A), the assessee is in further appeal
before us.

5. We have considered rival contentions and found that assessee has
not produced any evidence before the lower authorities with regard to the
parties from whom these materials were purchased nor the name and
address of the parties to whom surplus material returned after completion
of the project or the name of parties to whom this materials was sold.
U/s.80IB deduction is allowable only out of the profit of eligible project
under consideration and development of residential house with specified
area. However, nothing was brought on record by the assessee to
substantiate its claim of sale of surplus material retained after completion
of project. The contention of Id. AR was that addition if any, is to be made
only with respect to the net income earned on sale of these materials.
Accordingly, we restore this matter with limited issue for verifying again

the net profit earned on sale of surplus material. Assessee is also



4
required to prove eligibility u/s 80IB with respect to additional income so
generated. Thus, the addition is to be confined to the net income and not
to the gross receipts. The assessee is directed to place on record the
name and address of the parties from whom these materials were
purchased as well as name and address of the parties to whom these
materials were sold, so as to establish the genuineness of the transaction
of the purchase and sales. We direct accordingly.

6. In the result, appeal of the assessee is allowed in part for
statistical purposes.

Order pronounced in the open court on this 30/12/2015.
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