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A/ ORDER

Per Bench,

These 6 appeals under section 253 of the Income tax act are
directed against the orders of Commissioner of Income Tax (Appeals)
for different assessment years. In all the appeals the assessee has
challenged the correctness of order of 1d Commissioner (Appeals) in
confirming the penalty levied under section 271(1) ( c) of the Act. In all
appeals almost common grounds of appeal are raised, thus all
appeals were heard together and are decided by consolidated order to

avoid the conflicting decision.




ITA No.418/M/2015
Mukesh Choksi

2. At the outset of proceedings the Ld. AR of the assessee argued
that the grounds of appeal raised by the assessee in all 6 appeals are
covered by the decision of Tribunal in assessee’s own case in ITA No.
996/M /02015 and in case of Mihir Agencies Pvt. Ltd., 695/M/2015.
It was further argued that the assessee filed appeal before the
Tribunal in the quantum assessment vides appeal(s) ITA No.
833/M/2013 for AY 2004-5, ITA No. 835/M/2013 for AY 2006-07,
Appeal ITANo. 836/M/2013 for the AY 2007-08, appeal ITA No.
837/M /2013 AY 2008-09, ITA No. 838/M/2013 for AY 2008-09 and
ITA No. 839/M/2013 for AY 2010-11, wherein the estimation of
income commission income was restricted to 0.15%. On the other
hand, the Ld. DR for the revenue not disputed the factual position
and the decision of coordinate bench in assessee own case in
quantum assessment.

4. We have considered the rival submission of parties and perused
the records of the appeals. We have seen that the assessee challenged
the addition in quantum assessment before tribunal and the
coordinate bench of this tribunal vide order dated 04th May 2016 in
ITA No. 833/M/2013 for AY 2004-5, ITA No. 835/M/2013 for AY
2006-07, ITANo. 836/M/2013 for the AY 2007-08,ITA No.
837/M/2013 AY 2008-09, ITA No. 838/M /2013 for AY 2008-09 and
ITA No. 839/M/2013 for AY 2010-11. The following order were

passed as under:

“2. At the outset, the assessee submitted that, similar issue
had arisen in group concerns of the assessee before the Tribunal
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wherein the rate of commission has been accepted at 0.15%. The
list of some of the ITAT decisions filed before us are as under:

(V) M/s. Goldstar Finvest P. Ltd. ITAs 887 and 2699/M/2013,
order dated 30.11.2015;

(ii) M/s. Mihir Agencies Put. Ltd., in ITAs 6435 to
6441/M/2012 vide order dated 06.01.2016; and
(ii)  Alliance Intermediateries and Networks P Ltd., in ITAs

2700 to 2702/M/ 2013 order dated 20.02.2016

3. Ld. DR also admitted that, the issue of rate of commission
has been decided by the Tribunal in various cases.

4. Brief facts qua the issue involved are that, a search and
seizure action under section 132(1) was conducted in the Group
companies owned and floated by assessee, Shri Mukesh Choksi
on 25.11.2009. The assessee was also covered under the same
search and consequently assessments under Section 153A r.w.s.
143(3) were completed. The AO in the assessment order has
noted that, during the course of the search and seizure action, it
was found that the assessee and the Group companies of the
assessee were engaged in the business of accommodation
entries and laundering of black money. The assessee himself
was the mastermind behind formation of all these companies.
Various other details and modus operandi have been noted by
him along with the statement on oath of the assessee and the
seized documents. Thus, on the basis of his detail discussions
and material on record, the AO held that, the assessee and the
Group companies run by him were receiving commission income
from for all these activities. Such a commission income wan
ranging between 1.5% to 3.5%. The AO accordingly rejected the
books of account of the assessee and estimated the net profit rate
of the commission @ 2%, which according to the assessee was
0.15%. Before the CIT (A), the assessee filed various decisions
passed by the CIT (A) in Group companies, wherein, 0.15% of the
commission rate has been accepted. However, the Ld. CIT (A) did
not accept the assessee’s contention and confirmed the estimate
made by the AO.

5. On the perusal of the impugned orders and the finding of
the Tribunal in the case of M/s. Mihir Agencies Put. Ltd., (supra)
and on similar other decisions as relied before us, we find that
the Tribunal has upheld the net profit rate of 0.15%. The relevant
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observation of the Tribunal in the case of M/s. Mihir Agencies
Put. Ltd. is reproduced hereunder:-

7. We find that in the case of Gold Star Finvest Ltd., which

is a sister concern of the assessee, on similar facts for the
assessment year 2003-04 and 2004-05, the Tribunal after
referring to various decisions have upheld the percentage
of commission on net profit @ 0.15% which was quite
consistent with the statement recorded at the time of
search. Accordingly, following the judicial precedence in
the case of the assessee’s sister concern (supra), we
uphold the rate of commission / rate of net profit from such
activities at 0.15%. Accordingly, ground no. 4, 5 as raised
by the assessee are allowed.

Thus, consistent with the view taken in various similar
matters, we also uphold the rate of commission / net profit rate
from such activity at 0.15%. Accordingly, this issue is decided in
favor of the assessee.

6. Since no arguments have been placed on other grounds of
appeal, the same are not being adjudicated upon. In the result,
appeal of the assessee is partly allowed.

7. In all the appeals, exactly similar issue are involved for our
consideration, our finding given above will apply mutatis
mutandis to the impugned appeals also, therefore, all the appeals
filed by the assessee are treated as partly allowed.”

Considering the fact that coordinate bench of Tribunal for

estimating the income of the assessee for the years under

consideration. We hold that CIT (A) was not justified in confirming the

order penalty levied u/s. 271(1)(c) of the Act, which was also based on

the estimate basis, therefore, the grounds of appeal raised by assessee

in all the 6 appeals are allowed.

Order was pronounced in the open court on 30th day of May 2017.

Sd/- Sd/-
(P.K. Bansal) (Pawan Singh)
VICE PRESIDENT JUDICIALMEMBER
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