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ORDER

PER P.M. JAGTAP, AM

This appeal is preferred by the revenue against the order of Ld.
CIT (A)-27 Mumbai dated 08.04.2011 and the grounds raised by the
revenue therein read as under:

“l.  The Ld. CIT (A) erred in deleting the addition of the amount
received from parties on account of transfer fees <
20,28,000/-, general maintenance < 32,68,309/-,
miscellaneous income of ¥ 1,18,897/-, change of user
charges of ¢ 35,660/~ lift charges of < 2,700/,
advertisement of ¢ 23,358/-, non-occupancy charges <
8,28443/- and car parking charges of < 1,70,640/-
treating these amount exempt under the principle of

mutuality.
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2. The Ld. CIT (A) erred in following the decision of his
predecessor in the assessee’s own case for the A.Y. 2002-
03 and A.Y. 2006-067 wherein it has been held that all
amounts received by the CHS on the grounds of transfer
charges are exempt under the principal of mutuality. The
decision has not been accepted by the Department and the

issue is subjudice.”

2. The assessee in the present case is a co-operative housing
society. The return of income for the year under consideration was
filed by it on 01.12.2003 declaring ‘nil’ income. In the assessment
completed u/s.143(3) vide order dated 28.02.2006, the total income of
the assessee was computed by the AO at ¥ 65,01,765/- after making

the following additions:

Transfer fees (Contribution to Repairs & Renovation <20,28,000
Amount recd. From parties on account of General Maintenance | I 32,68,309
Miscellaneous income (referred to as Expenses in AO $1,18,897
Change of User charges % 35,660
Lift pass charges % 2,700
Advertisement 323,358
Non-occupancy charges < 8,28,443
Car parking charges % 1,70,640

3. Against the order passed by the AO u/s.143(3), an appeal was
preferred by the assessee before the Ld. CIT (A) disputing various
additions made by the AO to its total income. The Ld. CIT (A) allowed
the said appeal of the assessee and deleted all the additions made by
the AO following appellate order of his predecessor passed in
assessee’s own case for the AY 2002-03 and 2006-07 wherein similar
additions made by the AO were deleted. Aggrieved by the order of the
Ld. CIT (A), the revenue has preferred this appeal before the Tribunal.

4. At the time of hearing before us, nobody has appeared on behalf
of the assessee. This appeal of the revenue therefore is being disposed
off ex-parte-qua-the-respondent-assessee after hearing arguments of

Ld. DR and perusing the relevant material on record. It is observed
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that the various additions made by the AO to the total income of the
assessee in the year under consideration were deleted by the Ld. CIT
(A) following the orders of his predecessor in assessee’s own case for
AY 2002-03 and 2006-07. The said orders passed by the Ld. CIT (A)
for AY 2002-03 and 2006-07 were challenged by the revenue by way of
appeals filed before the Tribunal and the Tribunal vide its common
order dated 26t August, 2011 passed in ITA No.2858 &
2860/Mum/2010 has already dismissed the said appeals of the
revenue upholding the orders of the Ld. CIT (A) deleting the similar
additions made by the AO to the total income of the assessee in the AY
2002-03 and 2006-07. As held by the Tribunal relying inter alia on
the decisions of Hon’ble Bombay High Court in the case of Mittal
Court Premises CHS Ltd. vs. ITO 320 ITR 414, the various amounts
received by the assessee-society from its Members were exempt under
the principle of mutuality and the additions made by the AO of the
said amounts to the total income of the assessee were not sustainable

as rightly held by the Ld. CIT (A).

S. At the time of hearing before us the Ld. DR has relied on the
decision of Hon’ble Bombay High Court in the case of Sind CHS vs.
ITO 317 ITR 47 in support of the revenue’s case. A perusal of the
decision rendered by the Hon’ble Bombay High Court however shows
that the same, in fact, supports the case of the assessee as is evident
from the following observations recorded by their Lordships:

“... Whether the fee was voluntary or not would make no
difference to the principle of mutuality. Payments were made
under the bye-laws of the assessee which constituted a contract
between the assessee and its members which was voluntarily
entered into and voluntarily conducted as a matter of convenience
and discipline for running of the assessee-society. If any amount
was received more than was chargeable under the bye-laws or

the Government notification, the assessee was bound to repay

the amount and if it retained the amount it would be in the nature
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of profit making that specific amount exigible to tax. Under the
bye-laws, charging of transfer fees had no element of trading or
commerciality. Since there was no taint of commerciality the
question of earning profits would not arise when the assessee
from the funds received applied the moneys received towards
maintenance of the society and providing the members with usual
privileges, advantages and conveniences. Thus, the principle of
mutuality was applicable to the assessee which had as its
predominant activity, the maintenance of the property of the
society which included its building(s) and as long as there was no
taint of commerciality, trade or business, the receipt of transfer

fees was not liable to tax.”

0. The issues involved in the present appeal filed by the revenue
thus are squarely covered in favour of the assessee by the decision of
Co-ordinate Bench of this Tribunal passed in assessee’s own case for
the AY 2002-03 and 2006-07 as well as by the decision of Hon’ble
High Court in the case of Mittal Court Premises CHS Ltd. (supra) and
Sind CHS (supra) and respectfully following the said judicial
pronouncements, we uphold the impugned order of Ld. CIT (A)
deleting the additions made by the AO to the total income of the
assessee on account of Transfer fees, General maintenance charges,
Miscellaneous income, change of wuser charges, lift charges,
Advertisement, non-occupancy charges and Car parking charges
holding that the said amounts are exempt under the principles of

mutuality.

7. In the result, the appeal of the revenue is dismissed.

Order pronounced in the open court on this day of 25th July

2012.
Sd/- Sd/-
(VIVEK VERMA) (P.M. JAGTAP)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Mumbai, Date: 25th July, 2012
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Copy to:-
1) The Appellant.
2) The Respondent.
3) The CIT (A)-27, Mumbai.
4) The CIT-City -16, Mumbai.
S) The D.R. “C” Bench, Mumbai.
0) Copy to Guard File.
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