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PER SHRI KUL BHARAT, JM.

The Appeal by the Revenue is directed against the order of Ld. CIT(Appeals)-
I, Jaipur dated 27.10.2015 pertaining to Assessment Year 2011-12.
The Revenue has raised the following revised grounds of appeal :-

“1.  Whether on the facts and in the circumstances of the case and in law
the Ld. CIT(A) has erred in reducing the disallowance made by the AO
on the issue of loss on commodity trading from Rs. 92,87,247/- to Rs.
22,56,457/- without appreciating facts and circumstances of the case.

2.  Whether on the facts and in the circumstances of the case and in law
the Ld. CIT(A) has erred in accepting additional evidence i.e. statement
containing its stock position ( raw material and finished goods) and to
compare it with the quantity of forward sales (enclosed as annexure-A)
in violation of rule-46A of IT Rules.”

2. Ground nos. 1 & 2 are inter- connected and against reducing the disallowance

made on account of loss on commodity trading of Rs. 92,87,247/- to Rs. 22,56,457/-
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and against the acceptance of additional evidence i.e. statement containing its stock
position in violation of rule-46A of IT Rules, 1962.

3. Briefly, stated facts are that the case of the assessee was picked up for
scrutiny assessment and the assessment u/s 143(3) of the Income Tax Act, 1961
(hereinafter referred to as the Act) was framed vide order dated 06/03/2014. While
framing the assessment, the AO made disallowance of Rs. 92,87,247/- claimed as
business expenses under the category of Administrative and Other Expenses. The
assessee before the AO had claimed that this expenses, being the loss on account of
currency fluctuation and the raw material price fluctuation. This explanation of the
assessee was not accepted by the AO.

4, Aggrieved by this, the assessee preferred and appeal before Ld. CIT(A). The
Ld. CIT(A) during the appellate proceedings clause 4A of statement containing the
stock position and sustained the addition of extent of Rs. 22,56,457/-, the AO was
further directed to verify the working of this stock position as submitted by the
assessee and rectify the figures of speculative loss, accordingly.  Against this, the
Revenue is in appeal before this Tribunal.

Ld. D/R submitted that the, Ld. CIT(A) was not justified in reducing the disallowance
and directing the AO to verify the figures submitted during the course of appellate
proceedings. He submitted that Ld. CIT(A) was not correct in accepting the working
given by the assessee during the appellate proceeding without calling for remand
report from the AO. He submitted this act of the Ld. CIT(A) is in violation of rule
46A of the Income Tax Rules 1962.

5. On the contrary, Ld. Counsel for the assessee supported the order of the Ld.

CIT(A) and submitted that there is not infirmity into the order of the Ld. CIT(A).
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The Ld. CIT(A) has rightly reduced the addition, he further submitted that there is
no violation of Rule 46A as claimed by the Ld. DR. He drew our attention to the
relevant rules and more particularly sub-Rule 4 of Rule 46A.

6. We have heard the rival contentions, perused the material available on record
and gone through the order of the authorities below. The Ld. CIT(A) in his order

has observed as under:-

“(ix) It is evident from the above details that these forward sales were in
the nature of speculative transactions and the loss arises thereon is in
the nature of speculative loss. Therefore, it is held that out of loss of
Rs. 92,87,247/- claimed by the appellant company as hedging loss and
treated by the AO as speculative loss, the speculative loss is to the
tune of Rs. 22,56,457/- only as worked out in the above table.
Therefore, addition of Rs. 22,56,457/- is sustained as speculative l0ss.
The AO is directly to verify the above working by observing the
principles as laid down in the case of Sopropha SA (Supra) and to
rectify the figures of speculative loss, if any, accordingly.”

6.1 The grievance of the Revenue is that, the Ld. CIT(A) has acted in violation of
Rule 46A in considering the details filed by the assessee during the course of
appellate proceedings without calling for remand report from the AO. For the sake
of clarity sub-Rule 4 Rule 46A is reproduced here and below:-

"96A. (1) The appellant shall not be entitled to produce before the
[Deputy Commissioner (appeals)] [or, as the case may be, the Commissioner
(Appeals), any evidence, whether oral or documentary, other than the
evidence produced by him during the course of proceedings before the
[Assessing Officer], except in the following circumstances namely:-

(a) Where the [Assessing Officer] has refused to admit evidence which

ought to have been admitted; or
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(b) Where the appellant was prevented by sufficient cause from
producing the evidence which he was called upon to produce by the
[Assessing Officer]; or

(c) Where the appellant was prevented by sufficient cause from
producing before the [Assessing Officer] any evidence which is
relevant to any ground of appeal,; or

(d) Where the [Assessing Officer] has made the order appealed against
without giving sufficient opportunity to the appellant to adduce
evidence relevant to any grounds of appeal.

(2). No evidence shall be admitted under sub-rule (1) unless the [Deputy
Commissioner (Appeals)] [or, as the case may be, the Commissioner
(Appeals)] records in writing the reasons for its admission.

(3) The [Deputy Commissioner (Appeals)] [or, as the case may be, the
Commissioner (Appeals)] shall not take into account any evidence produced
under sub-rule(1) unless the [Assessing Officer] has been allowed a
reasonable opportunity-

(a) to examine the evidence or document or to cross-examine the

witness produced by the appellant, or

(b)  to produce any evidence or document or any witness in rebuttal

of the additional evidence produced by the appellant.

(4) Nothing contained in this rule shall affect the power of the [Deputy
Commissioner (Appeals)] [or, as the case may be, the Commissioner (
Appeals)] to direct the production of any document, or the examination of
any witness, to enable him to dispose of the appeal, or for any other
substantial cause including the enhancement of the assessment or penalty
(whether on his own motion or on the request of the [Assessing Officer]
under clause (a) of sub-section (1) of section 251 or the imposition of penalty
under section 271.]”

A bare reading of sub rule 4 makes it clear that the Commissioner (Appeal)

may direct the production of any document or the examination of witness to enable

him to dispose of the appeal or for any other substantial cause. We find merit into
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the contention of the Ld. Counsel for the assessee that sub-Rule 1 of Rule 46A
would not be applicable in the present case as the detail of stock was directed by
the Ld. CIT(A) during the appellate proceedings to be furnished. Moreover, these
evidences in the form of stock were available with the AO.

6.3  Under these facts, we do not see any infirmity into the Ld. CIT(A). Further the
Ld. CIT(A) has given a finding on fact that these forward sales were in the nature of
speculation transaction and the loss arises thereon is in the nature of speculative
loss. This finding on fact is not controverted by the revenue by placing any contrary
material on record. Hence, we do not see any merit into the grounds raised by the
Revenue, same are dismissed.

7. In the result, Appeal of the Revenue in ITA No. 1018/JP/2015 is dismissed.

Order is pronounced in the open court on _‘Wednesday, the_07th day of June 2017.
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