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आदेश / O R D E R 

 

PER DINESH KUMAR AGARWAL, JM. : 
 

This appeal preferred by the assessee is directed against the order dtd.        

04-11-2010 passed by the ld. CIT(A)- 41, Mumbai for the assessment year 

2007-08. 
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2. Briefly stated facts of the case are that the assessee company is engaged 

in the business of manufacturing of chemicals, filed return declaring loss 

under the normal provisions of the Act Rs. 50,55,950/- and under MAT 

provision loss of Rs. 1,03,70,020/-.  During the course of assessment, it was, 

inter alia, observed by the A.O. that the assessee company had taken loan of 

Rs. 18.38 crores and Rs. 5.66 crores from M/s. Utkarsh Chemicals P. Ltd. It 

was further observed that Shri Ashwin Shroff had share holding of 89% i.e. 

more than 10% in the lender company and also had substantial interest in the 

loanee company i.e. assessee company having 28% of shareholding. 

Accordingly, the A.O. has given a show cause notice to the assessee to explain 

as to why the provisions of section 2(22)(e) of the Income Tax Act, 1961 (the 

Act) may not be invoked. In response, the assessee submitted that the lender 

company has lent the amount in the ordinary course of business and its basic 

business was money lending only during the year and also during the 

immediately preceding 3 financial years. Therefore, the assessee has claimed 

that its case is not covered u/s. 2(22)(e) of the Act. The A.O. after considering 

the same, however, observed that the lender company should have been 

carrying on the business of the money lending after obtaining permission from 

Reserve Bank of India and money lending should not only be restricted to close 

group concerns but it should extend to the public at large. The A.O. further 

observed that the assessee company has granted interest free loan i.e. opening 

balance of Rs. 18,75,50,000/- and closing balance of Rs. 18,38,50,000/- and 

also interest bearing loan of opening balance of Rs. 8,40,30,000/- and closing 
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balance of Rs. 5,68,50,000/- and has also incurred interest expenditure of     

Rs. 66,24,407/- @ lO.5%. From these figures, the A.O. was of the view that the 

major amount advanced by lender company was without charging any interest. 

Therefore, the A.O. has not accepted the assessee’s claim that the money 

lending was substantial business of the company and hence the A.O. held that 

the amount of accumulated profit of the donor company Rs. 1,37,02,106/- as 

deemed dividend u/s 2(22)(e) of the Act and added to the total income of the 

assessee. On appeal, the ld. CIT(A) while distinguishing the decision of the 

Special Bench of the Tribunal in the case ACIT vs. Bhaumik Colour P. Ltd. 

(2009) 313 ITR (AT) 146 (Mum) [SB]  relied on the decision of the Tribunal in 

Unisol Infraservices Pvt. Ltd. in ITA No. 2088/Mum/2008 dtd. 11-8-2009 and 

held that in both the companies the assessee is registered share holder and 

beneficial shareholder, therefore, the provisions of section 2(22)(e) of the Act 

are applicable and accordingly upheld the addition made by the A.O. 

 
3. Being aggrieved by the order of the ld. CIT(A) the assessee is in appeal 

before us. 

 
4. In all the original grounds taken by the assessee, the assessee has 

contended the sustenance of addition u/s 2(22)(e) of the Act.  Besides this, the 

assessee has also filed additional ground of appeal which reads as under:- 

“On the facts and in the circumstances of the case and in law, the 
appellant submits that for the purpose of computing deemed dividend 
under section 2(22)(e) of the Income Tax Act (‘Act’) the amount taxed as 
deemed dividend in earlier years amounting to Rs. 1,06,05,543/- ought  
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 to be excluded from the accumulated profits of Rs. 1,37,02,106/- as on 
31 March 2007.”  

   

5. At the time of hearing the ld. Counsel for the assessee submits that he 

does not want to press the original grounds of appeal. With regard to 

admission of additional ground of appeal, the ld. Counsel for the assessee 

submits that the said ground is a legal ground and the facts are already on 

record, therefore, in view of the decision of the Hon’ble Supreme Court in 

National Thermal Power Co. Ltd. vs. CIT (1998) 229 ITR 383 (SC) and other 

decisions the same may be admitted. On merits, the ld. Counsel for the 

assessee while referring to page No. 1 of the assessee’s paper book showing 

year-wise accumulated and incremental profit of Utkarsh Chemicals Private 

Limited from assessment years 2004-05 to 2007-08 submits that the 

additional ground of appeal is squarely covered by the decision of the Hon’ble 

Supreme Court in CIT vs. G. Narasimhan (Decd.) and Others (1999) 236 ITR 

327 (SC).  He, therefore, submits that subject to verification by the A.O., if any, 

the amount taxed as deemed dividend in the earlier years may be excluded 

from the accumulated profit of Rs. 1,37,02,106/- assessed by the A.O.  He, 

therefore, submits that the due relief may be allowed to the assessee.   

 
6. On the other hand, the ld. D.R. while strongly opposing the admission of 

the additional ground of appeal, supports the order of the A.O. and the ld. 

CIT(A). 
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7. In the rejoinder, the ld. Counsel for the assessee submits that since the 

assessment order for the assessment years 2004-05 to 2006-07 have been 

passed on 30-12-2011 i.e. after the order passed for the impugned assessment 

year, therefore, in view of the decision of the Hon’ble Supreme Court (supra) 

the assessee is entitled to the relief. 

 
8. We have carefully considered the submissions of the rival parties and 

perused the material available on record. In the absence of any supporting 

material placed on record by the assessee, the grounds No. 1 to 3 taken by the 

assessee are, therefore, rejected being not pressed. 

 
9. With regard to the admission of additional ground, we find that all the 

material facts are available on record and the ground raised by the assessee is 

legal ground, therefore, following the decision in National Thermal Power Co. 

Ltd. (supra) we admit the additional ground raised by the assessee. 

 
10. On merits, we are of the view that the assessee’s case is squarely 

covered in the assessee’s favour by the decision of Hon’ble Apex Court in  

Narasimhan (Decd.) (supra). In the cited case the Q. No. 1 reads as under:- 

“1. Whether, on the facts and in the circumstances of the case, the  
Appellate Tribunal was right in directing that a sum of Rs. 64,577 being  
the deemed dividends assessed in the hands of the various shareholders in the 
past assessment years, should be deducted from the surplus while determining 
the ‘accumulated profits’ in the hands of the company?” 

 
Their Lordships while answering the question in affirmative i.e. in favour of the 

assessee have observed and held as under (Page 331):- 
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“It was contended by the Department that section 2(22)(e) only notionally treats 
such loan to a shareholder by a company as a deemed dividend to the extent 
that the company possesses accumulated profits. Therefore, the payment so 
made should not be deducted from the accumulated profits of the company for 
the purpose of determining the extent of such  
accumulated profits. We fail to appreciate this contention. A dividend under 
section 205 of the Companies Act can be paid only out of the profits of a 
company whether for that year or out of the profits of the company for any 
previous financial years as set out in that section, and in the manner set out in 
that section. Therefore, under section 2(22) of the Income-tax Act, 1961, when 
any payment by a company is treated as a deemed dividend, the section has 
provided that it should be treated as payment out of the accumulated profits of 
the company whether capitalised or not. In fact, under section 194 of the 
Income-tax Act, an obligation is cast upon the principal officer of the company 
to deduct from the payment so made under section 2(22)(e), Income-tax Act, at 
the rates in force. Section 194 clearly treats such payment as dividend. 
Therefore, when a loan by a company to a shareholder in the manner set out in 
section 2(22)(e) is treated as a deemed dividend, it is to be treated as payment 
out of the accumulated profits of the company. Any legal fiction will, therefore, 
have to be carried to its logical conclusion. If the payment under section 
2(22)(e) is treated as a deemed dividend and is required to be so treated to the 
extent that the company possesses accumulated profits, the logical conclusion 
is that this payment must be considered as adjusted against the company’s 
accumulated profits to the extent that it is treated as deemed dividend while 
calculating accumulated profits of the company. Whenever accumulated  
profits of the company are required to be determined, such an adjustment will 
have to be made”. 

 
 
11. In the absence of any distinguishing feature brought on record by the ld. 

D.R., we respectfully following the authoritative pronouncement of the Hon’ble 

Apex Court, direct the A.O. to allow appropriate relief to the assessee in the 

light of the above decision after due verification.  The additional ground raised 

by the assessee is, therefore, allowed as indicated above. 
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12. In the result, assessee’s appeal stands partly allowed. 

 प6रणामतः "नधा+6रती क1 अपील आं8शक $वीकत ृ क1 जाती है ।  

Order pronounced in the open court on 8-02-2013                                . 

आदेश क1 घोषणा खले �यायालय म� �दनांकःु  8-02-2013 को क1 गई । 

 

  Sd/- Sd/-  

         (D. KARUNAKARA RAO)                               (DINESH KUMAR AGARWAL)                     
 लेखा सद$य / ACCOUNTANT MEMBER         �या"यक सद$य / JUDICIAL MEMBER 
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