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ORDER

PER G.S.PANNU,A.M:

The captioned appeal filed by the Revenue pertaining to assessment

year 2010-11 is directed against an order passed by CIT(A)-2, Mumbai dated

29/06/2016, which in turn, arises out of an order passed by the Assessing

Officer under section 143(3) of the Income Tax Act, 1961 (in short ‘the

Act’) dated 12/03/2013.
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2. The Revenue has raised the following Grounds of appeal:-

1. "Whether, on the facts and the circumstances of the case and in law, the Ld.
CIT(A) is justified in allowing the set-off of carried forward business losses against
the Short Term Capital Gains in view of provisions of Section 72 of the IT. Act"

2. "Whether, on the facts and the Circumstances of the case and in law, the Ld.
CIT(A) was correct in allowing expenses of professional fees, ROC, Audit fees and
Tax Audit fees of Rs. 1,18,772/- against income from other sources even though
there was no business activity during the year and ROC expenses claimed pertains
to prior period."

3. "The appellant prays that the order of the CIT(A) on the above grounds be set
aside and that of the Assessing officer resorted."

3. In so far as the first Ground of appeal is concerned, the relevant facts
are that the respondent assessee was engaged in the business of travel
agency, which had since been closed down w.e.f. August, 2007 and during
the year under consideration no business activity was carried out. In the
return of income, assessee had declared profit on sale of office premises
amounting to Rs.48,91,949/- against which, assessee claimed set-off of
brought forward business losses of assessment years 2006-07,2007-08 and
2009-10 amounting to Rs.31,01,347/-. The Assessing Officer denied the
aforesaid set-off primarily on the ground that the profit on sale of office
premises cannot be assessed as ‘income from business’. According to the
Assessing Officer, the opening WDV of the block of assets of office premises
as on 01/04/2009 was Rs.17,85,145/- and the block of assets ceased to
exist as on 31/03/2010, after the sale of office premises by the assessee. The
Assessing Officer held that the profit on sale of office premises was on
account of a depreciable asset and, therefore, the same was to be governed
by the provisions of section 50 of the Act; thus, the Assessing Officer treated
the gain on sale of office premises as short term capital gain, being a gain

arising from transfer of depreciable asset by relying on section 50 of the Act.
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Accordingly, the brought forward business losses were not allowed to be set-
off against short term capital gain. The CIT(A) has since allowed the claim of
the assessee. The CIT(A) observed that section 72 of the Act permits set-off
of the brought forward business losses against the gains of business and
that there was no requirement that such gain ought to be taxable under the
head 'profits and gains of business or profession'; and, that so long as the
gain is on account of any business carried on by the assessee, such set-off
could not be denied. In coming to such a decision, the CIT(A) has relied upon
the decision of the Mumbai Tribunal in the case of Digital Electronics Ltd. vs.
CIT(2012) 49 SOT 65 (Mum). Against such a decision of the CIT(A), Revenue is

in appeal before us.

4, Before us, the Ld. Departmental Representative reiterated the stand of
the Assessing Officer that on account of section 50 of the Act, gain arising on
transfer of a depreciable asset was deemed to be short term capital gain and,
therefore, in terms of section 72 of the Act brought forward business losses
could not be set-off against the short term capital gain earned on sale of

office premises.

5. On the other hand, the Ld. Representative for the assessee has
defended the order of the CIT(A) and pointed out that the decision of the
Tribunal in the case of Digital Electronics Ltd. (supra) relied upon by the
CIT(A) has impliedly been approved by the Hon'ble Bombay High Court in the
decision rendered in the case of CIT vs. M/s. Hickson & Dadajee Pvt. Ltd. in
ITA No. 1493 of 2014 dated 28/02/2017, a copy of which was placed on

record.
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6. We have carefully considered the rival submissions. In so far as it is
relevant for our purpose, it is noticeable that section 72 of the Act prescribes
set-off of unabsorbed business loss against the profits and gains of any
business or profession carried on by the assessee and assessable for that
assessment year. In the present case, the issue is with respect to the
business loses of assessment years 2006-07, 2007-08 and 2009-10, which
have been brought forward and assessee had sought set off of the same
against the profit earned in this year on sale of office premises. The claim
has been opposed by the Revenue primarily on the ground that in the
instant year no business has been carried out, and thus profit on sale of
premises is not assessable under the head ‘profits and gains of business and
profession’. Quite clearly, section 72(1) of the Act does not prescribe that in
the year of set-off the income in question be assessable under the head
'profits and gains of business or profession' and thus, considering the
phraseology of the section, it would be sufficient if such income is of the
business or profession carried on by him. Therefore, the objection of the
Assessing Officer that the gain on sale of office premises was assessable as
short term capital gain is of no avail to deny the set-off envisaged under
section 72 of the Act because in commercial sense, the gain on sale of office
premises represents profits of business. The said proposition was applied by
our Co-ordinate Bench in the case of Digital Electronics Ltd. (supra), which
has since been followed by the CIT(A) in the present case. The Hon'ble
Bombay High Court in the case of M/s. Hickson & Dadajee Pvt. Ltd(supra)
was considering the appeal of the Revenue, inter-alia, on the following

guestion of law:-
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“(i)\Whether on the facts and in the circumstances of the case and in law, the
Tribunal was justified in allowing set off of brought forward business loss against
deemed short term capital gains arising from sale of building and plant and
machinery?

The Hon'ble Bombay High Court approved the stand of the assessee and
negated the stand of the Revenue. The Hon'ble Bombay High Court also
noted that there was no requirement of section 72 of the Act that such gains
of business shall be taxable under the head 'profits and gains of business or
profession' and, therefore, upheld the decision of the Tribunal holding that
the brought forward business loss can be set off against profits of any
business or profession including the profit on sale of building and plant &
machinery. Following the aforesaid parity of reasoning, in the present case
also, the brought forward losses are eligible for set-off against short term
capital gain on sale of office premises. Therefore, the decision of the CIT(A) is

justified and is hereby affirmed. Thus, on this aspect the Revenue fails.

7. In so far as the next Ground is concerned, the same relates to the
expenses of Rs.1,18,772/- incurred by the assessee on account of
professional fee, ROC expenses, audit fee and tax audit fee. The Assessing
Officer denied the deduction for aforesaid expenses on the ground that there
was no business income and assessee’s only income is by way of interest,
dividend and miscellaneous income which were assessable under the head
‘income from other sources’. The CIT(A) has allowed the claim of the

assessee.

8. On this aspect, we find that the CIT(A) has noted that the impugned
expenses are statutorily required to be incurred and, therefore, the same

was allowable. In our considered opinion, the CIT(A) made no mistake in
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allowing the claim of the assessee because even in the absence of regular

business activity, such expenses are required to be statutorily incurred and,

therefore, the same are allowable against the assessed income. Thus, on this

aspect also the order of the CIT(A) is hereby affirmed.

9. In the result, appeal of the Revenue is dismissed.

Order pronounced in the open court on 26/04/2017
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