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आदेश / O R D E R 
 

Per Ashwani Taneja (Accountant Member):  

 

This appeal has been filed by the Revenue against the 

order of Ld. Commissioner of Income Tax (Appeals)-7, Mumbai 

{(in short ‘CIT(A)’}, dated 17.08.2012 for  the assessment year 

2004-05, passed against the assessment order passed by the 

Assessing Officer (in short ‘AO’) u/s 143(3) r.w.s. 147 of the 

Act. 
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2. During the course of hearing, none appeared on behalf of 

the Respondent and arguments were made by Shri Nitin 

Waghmode, Departmental Representative (DR) on behalf of the 

Revenue. 

 

3. In this appeal, the Revenue is aggrieved with action of Ld. 

CIT(A) in quashing reopening of the assessment of the 

assessee u/s 147 of the Act. During the course of hearing, 

none appeared on behalf of the assessee. An adournment 

application was received dated 13th January 2016, but the 

same was rejected as it was noted from the perusal of the 

order sheet entries that none has appeared earlier also on 

various occassions. Ld. DR has relied upon the order of the 

AO. 

 

3.1. We have gone through the orders of the lower authorities. 

The brief background is that in this case original assessment 

was done u/s 143(3), vide order dated 29.09.2006. 

Subsequently, notice was issued u/s 148 (dated 28.03.2011). 

The perusal of the assessment order reveals that reopening 

has been done after recording following ‘Reasons’: 

 

" I n  th is  case ,  the  assessment  was comple ted  
u/s .  143(3 )  on  29.09.2006 assessing the total loss of 
Rs.3,16,92,2301"-. 

2. On perusal of the records, it is observed that 

auditors in their r e p o r t  had  men t i oned  tha t  

t h e  p a yab l e  i n c lude s  a  sum  o f  Rs. 

1 ,35,44,600/- ar is ing on account o f  exchange 
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f luctuation translated in terms of Indian Rupee 

as on 31.03.2004 as there will only notional 

gain and this is not in accordance with AS-

11(7). Directors in their report had mentioned 

that due to continuous loss over years, the 

amounts payable but the company for discharging 

the liabilities will be a difficult  task and the 

revaluation of exchange gain wil l  result in 

notional income and hence decided that it was 

not necessary to  revalue  the  import  l iabi l i ty 

in terms of  exchange valuation. 

3. The action of the assessee is nor correct, it is 
necessary for the assessee to provide for the gain or 
loss due to exchange variation at the end of the 
year. In this regard, reliance is placed on the 
decision of the Hon'ble S.C. in the case of CIT vs. 
Canara Bank Ltd wherein it was held that by 
virtue of change in exchange rate of currency, 
excess amount is realized by an assessee, it  
shal l  be treated as capital receipt if it is kept as 
an investment; otherwise it is a revenue receipt. 
Losses due to such exchange variation are being 
claimed as revenue expenditure invariably by all 
the assessee and therefore, such exchange gains 
are also required to be offered for taxation. 
Omiss ion  to  o f f e r  the  exchange  ga in  had 
resu l ted  in  excess  quantification of loss to the 
extent of Rs. 1,35,44,600/. 

4. Thus, I  have a reason to believe that the 
assessee had not made a full and true disclosure 
in the return of income. As such I have reason to 
believe that the income of Rs. 1 35.44,600/ - 
chargeable to tax  under  the  prov is ions  o f  the  
I .T .  Ac t ,  1961  had  escaped  assessment for AY 
2004-05." 

 

3.2. During the course of assessment proceedings, the 

assessee submitted that the reopening was invalid, as the 
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complete facts were submitted before the AO during the course 

of assessment proceedings and only thereafter, assessment 

order was passed on merits. On the correctness of the 

’’Reasons’’ also, it was submitted that notional income could 

not be added as income on account of notional foreign 

exchange gain, and these ’’Reasons’’ were invalid from this 

angle also. But, AO framed the reassessment order and 

addition on account of notional foreign exchange gain was 

made. 

 

3.3. Being aggrieved, the assessee filed an appeal before the 

Ld. CIT(A) wherein reopening was contested by the assessee in 

addition to the grounds raised on merits. The detailed 

submissions were made before the Ld. CIT(A) challenging the 

validity of the reopening. After considering all the submissions 

and material held on record, Ld. CIT(A) decided the same in 

favour of the assessee by holding that reopening was invalid in 

the eyes of law. The relevant portion of his order is reproduced 

below: 

“4. Even I f ind that the appellant company has also 

raised the issue before me that the appellant's case 

was completed u/s 143(3) of the Act and 

subsequent to that reassessment u/s 147 is 

incorrect as no new details or any inaccurate 

particulars of income or concealment of income was 

noticed by the A.O. All the details were filed by the 

appellant company with the return of income along 

with prescribed statutory audit report, balance sheet 
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and trading & profit & Loss A/c. Even the fact taken 

by the A.O. for recording the reason for issuance 

notice u/s. 148 of the Act was taken from the 

record, as the A.O. himself took note from Form 3CD 

report, which was based on audit objection and hence 

the appellant agitated to this effect. Based on this 

submission itself, the appellant’s AR requested to annul 

the Assessment Order. 

To ascertain the appellant contention, a letter dated 

22/06/2012 was given to subsequent to that the 

A.O. through letter dated 26/06/2012 of Addl.CIT-

3(1) submitted its report. The relevant portion of the 

same is extracted as under. 

"2. On verif ication of the records, it is seen that the 

assessment in this case was reopened u/s 147 r. w. 

s.148 subsequent to the Audit objection raised by the 

revenue audit. 

3. It is pertinent to mention that the reopening of 

assessment was not done in view of revenue audit 

objection per se but in view of clear position of law 

regarding the taxability of gain of exchange 

fluctuation arising to the assessee during the year 

under consideration. Without prejudice to the above, it 

is further submitted that reopening of assessment 

was done for the purpose of taking remedial action 

in accordance with instructions laid down by the Board 

in Instruction No. 9/2006 dated 07/11/2006." 

6.6 Having taken note of the A.O.'s report I f ind 
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that the reopening itself was not justified and 

correct, as it is based on Audit Objections. I find 

that the jurisdictional Bombay High Court has clearly 

held in the case of Purity Techtextile Pvt. Ltd. vs. 

ACIT reported in 325 I'FR 459 that merely on audit 

objection, reopening of assessment is unjustified and 

incorrect. Further to that even as far as on merit, I am 

of the considered view that the provisions of section 

43A is in relation to capital receipt, which is purchased 

through foreign exchange. Further, even exchange 

fluctuation which takes place has to be recognized in 

accordance to provision of Sec. 43A of the Act. But it is a 

fact on record as per section 43A of the Act itself that the 

same should be only recognized only on actual payment of 

aforesaid sum. 

6.7 Further to that even I find that the notional gain 

which arise to the appellant is no where income of the 

appellant which should be taken for payment of tax, as 

the appellant has huge loss, which clearly depicts in 

the return of income. Hence in this case recognizing 

notional income was not correct and justified, as to this 

effect the appellant has taken note of AS-11. Further to 

that, I also find that the said fact was also recorded in 

the audit report in para-4(iv) of the report, which is as 

under:- 

(iv,) In our opinion, the Balance Sheet and Profit and 

Loss account dealt with by this report comply with the 

accounting Standards referred to in sub section (3C) 
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of section 211 of the companies Act, 1956. Excepting 

that the payable includes a sum of Rs. 1,35,44,600/- 

arising on account of exchange fluctuations translated 

in terms of Indian Rupees as on 31/03/04, as there will 

only notional gain. This is not in accordance with AS-11(7). 

 

In view of all these facts, I am not in agreement with the 

A.O. that the aforesaid sum was taxable on pretext on 

reopening of assessment as well as on merit. Hence in 

view of the same, keeping reliance on jurisdictional High 

Court’s decision in the case of M/s. Purity Techtextile Pvt. 

Ltd. (Supra) and M/s. ICICI Home Finance Co. Ltd. vs. 

ACIT in Writ Petition No.430/2012, the addition som made 

by the AO is deleted. Thus, the appellant’s these grounds 

of appeal are allowed.”  

 

3.4. The perusal of the findings of the Ld. CIT(A) reveals that 

the Ld. CIT(A) has called for remand report from the AO to 

ascertain the basis of recording of ‘Reasons’ by the AO. It was 

confirmed on the basis of remand report sent by the AO that 

AO had no fresh material in his possession and the ‘Reasons’ 

were recorded on the basis of return, balance sheet and tax 

audit report of the assessee held in the assessment records. 

We have also perused the ‘Reasons’ recorded by the AO as 

reproduced in the assessment order. It is noted by us that in 

this case original assessment was done u/s 143(3) and notice 

u/s 148 has been issued on 28.03.2011 and the assessment 

year is 2004-05. Thus, reopening has been done after the 
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expiry of 4 years from the end of the assessment year. Under 

such circumstances, the reopening can be done, as per law, 

subject to the limitation as provided in first proviso to section 

147, which provides that reopening cannot be done after the 

expiry of four years where the original assessment was done 

u/s 143(3), unless, any income chargeable to tax  escaped 

assessment by reason of the failure on the part of the assessee 

to disclose fully and truly all material facts necessary for the 

assessment. The perusal of the ‘Reasons’ recorded by the AO 

reveals that there is no allegation of any failure on the part of 

the assessee in disclosure of  material facts. Rather the case is 

reverse. Apparently, there was full discloser on the part of the 

assessee in accounts filed with the return of income. The AO 

recorded the ‘Reasons’ on the basis of information disclosed by 

the assessee in his return, accounts and audit report. Thus, 

the reopening is clearly barred by limitation and beyond the 

provisions of law in view of aforesaid proviso to section 147. It 

is further noted that no fresh tangible material has come into 

the possession of the AO, at the time of the recording of the 

‘Reasons’. It is settled law that in absence of a fresh tangible 

material coming into the possession of the AO, no belief can be 

formed about escapement of income. It is further noted by us 

that ‘Reasons’ have been recorded on the ground that foreign 

exchange fluctuation gain was taxable on notional basis. The 

belief of escapement of income is without any legal basis the 

AO has not even analysed the facts properly before recording 

the ‘Reasons’. It has not been mentioned in the ‘Reasons’ 

whether the impugned foreign exchange fluctuation gain, 
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sought to be taxed on notional basis, was on account of 

revenue or capital transactions. It could be brought to tax as 

income, if at all it was feasible under the law, only when the 

resultant gain was on account of revenue transactions.  If 

underlying transactions leading to foreign exchange 

fluctuation gain were on capital account, then it could not be 

treated as income. Thus, in our considered view the impugned 

‘Reasons’ are factually and legally invalid in the eye of law.  

 

3.5. Thus, viewed from any angle, the reopening was bad in 

law and has been rightly quashed by the Ld. CIT(A) by relying 

upon the judgments of Hon’ble Bombay High Court in the case 

of Purity Techtextile Pvt. Ltd. vs. 325 ITR 459 (Bombay) & 

M/s. ICICI Home Finance Co. Ltd. vs. ACIT (Writ Petition 

no.430/2012). We do not find anything wrong in the findings 

of the Ld. CIT(A) and these are upheld. Thus, gourds raised by 

the Revenue are dismissed.  

  

4. In the result, this appeal filed by the Revenue is dismissed.   

 

      Order pronounced in the open court on 12.02. 2016. 

  
         

Sd/- 
 (Saktijit Dey ) 

 
 

Sd/- 
        (Ashwani Taneja) 

�या�यक सद�य / JUDICIAL MEMBER लेखा सद�य / ACCOUNTANT MEMBER 
 

मुबंई Mumbai;  �दनांक  Dated :   12/02/2016 

ctàxÄ? P.S/.�न.स. 
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