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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of the
Commissioner of Income Tax (Appeals)-1, Coimbatore dated
31.05.2016 and pertains to the assessment year 2012-13. The only
issue arises for consideration is depreciation claimed by the assessee

on the windmill.
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2. Shri Pathlaveth Peerya, the Ld. Departmental Representative
submitted that on verification of the material available on record, the
Assessing Officer found that the assessee claimed depreciation to the
extent of Rs.65,44,88,362/- on the windmill. The assessee explained
before the Assessing Officer that even though the capital asset was
acquired, the name was not transferred by TNEB immediately.
Referring to the copy of the agreement for transfer of the windmill
which is available at page No.1 of the paper book, the Ld. D.R.,
submitted that clause -3 of the agreement clearly says that the
physical possession of the windmill shall be handed over to the
assessee on 23 December 2011 subject to full payment of lumpsum
consideration of Rs.24.93 crores as stated in clause 5 of the
agreement. In fact, the payment was not made by the assessee on
23.11.2011, on the date of the agreement. Unless the payment was
made by the assessee, the physical possession of the windmill would
not be transferred. Therefore the assessee cannot be construed as
owner of the windmill for the purpose of claiming depreciation.
Referring to the order of the CIT (Appeals), the Ld. D.R., submitted
that the CIT (Appeals) without considering the agreement has simply
placed his reliance on the decision of this Bench of this Tribunal in CIT
v Tube Investments India Ltd, [2010] 131 TTJ 112 and in ACIT v

Baghmar Finance Ltd., [2012] 20 taxmann.com 360 and found that
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registration of the ownership by TNEB has very little consequences for
grant of depreciation. According to the Ld. D.R., when the transfer of
the windmill itself was disputed, the CIT (Appeals) has to find out
whether the windmill was actually transferred to the assessee as per
the agreement. Therefore, the CIT (Appeals) is not justified in allowing

the claim of the assessee.

3. On the contrary, Shri T. Raghunathan the Ld. representative for
the assessee submitted that the windmill was in fact transferred on
23.12.2011 on the date on which the agreement was entered into.
According to the Ld. representative, the entire windmill division was
transferred as a slump sale. Referring to the financial performance
and analysis which was a part of the annual report, the Ld.
representative submitted that during the year under consideration, the
venture company sold 3 windmills. 2 windmills situated at Anthiyur
village and 1 at Mywadi Village in Udamalpet District. Referring to the
judgment of the Madras High Court in Mysore Minerals Ltd v CIT
[1999] 106 taxman 166, the Ld. representative submitted that when
the assessee took physical possession of the windmill and exercising
domain over the windmill excluding others, the assessee is entitled for
depreciation even though, the same was not registered by TNEB.

Therefore, the CIT (Appeals) has rightly found that the assessee took
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physical possession of the property after paying the sale consideration
before 31.03.2012. The revenue from electricity generation from the
windmill is also recognized in the books of accounts. Therefore the

CIT (Appeals) has rightly allowed the claim of the assessee.

4. We have considered the rival submissions on either side and
perused the material available on record. The Assessing Officer
disallowed the claim of depreciation on the ground that the asset was
not in the name of the assessee during the year under consideration.
We have carefully gone through the order of the Assessing Officer.
The assessee explained before the Assessing Officer that the windmill
was acquired through slump sale. The windmill was taken possession
by the company immediately. For the purpose of claiming
depreciation, the asset shall be owned by the assessee either wholly
or partially, and it also be used for the purpose of business and
profession of the assessee. The Assessing Officer found that the
assessee is not the owner of the windmill, since the same was not
registered by TNEB in its name. The agreement said to have been
entered clearly says that the physical possession of the windmill shall
be handed over to the assessee on 23.12.2011 subject to full payment
of lumpsum consideration of Rs.24.93 crores. Therefore handing over

of the windmill to the assessee was subject to payment of Rs.24.93
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crores. The assessee has to now establish that the windmill was
handed over to the assessee physically on 23.12.2011. As rightly
submitted by the Ld. D.R., what is to be seen is whether the assessee
becomes the beneficial owner of the windmill in exclusion of others. If
the assessee acquired the rightly and domain over the windmill, this
Tribunal is of the considered opinion that merely because it was not
registered by TNEB and transfer of name was not effected by TNEB,
that cannot be a reason for disallowing the claim of the assessee.
What is to be seen is whether the assessee has taken physical control
of the windmill as a beneficial owner. Since, the details of payment of
Rs.24.93 crores and the taking over of possession is not available on
record, this Tribunal is of the considered opinion that the matter needs
to be reexamined by the Assessing Officer. Accordingly, the orders of
the lower authorities are set aside and the entire claim of depreciation
is remitted back to the file of the Assessing Officer. The Assessing
Officer shall consider the matter afresh and find out whether the
assessee has taken possession of the windmill on 23.12.2011 as
claimed and thereafter decide the issue afresh in the light of judgment
of the Apex Court in Mysore Minerals Ltd., supra after giving

reasonable opportunity to the assessee.
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6. In the result, the appeal of the Revenue is allowed for statistical

purposes.

Order pronounced on 28" February, 2017 at Chennai.
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