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Respondent by			:	Ms. Ritu Sharma, Sr. DR

Date of hearing			:	 21.03.2016
Date of pronouncement 	:	 04 .05.2016

ORDER

Per L.P. Sahu, Accountant Member:

	  This is an appeal filed by the assessee against the order of CIT(A)-XIX, New Delhi dated 31.10.2013 for the assessment year 2008-9, challenging the levy of penalty u/s. 271(1)(c) of the IT Act of Rs.21,942/-. 

2.	The brief facts of the case are that the assessee filed its return of income on 30.09.2008 declaring loss of Rs.65,69,067/-. The assessment was completed at a loss of Rs.64,68,598/- after making disallowance of Rs.71,010/- claimed by the assessee as an expenditure incurred by assessee towards Securities Transaction Tax  and Rs.29,458/- on account of the assessee charging an excess loss. During the assessment proceedings, the AO found that as per specific provision u/s. 40(a)(ib) of the Income-tax Act, no deduction is allowable in respect of any sum paid on account of securities transaction tax while computing the income chargeable under the head profit and gains of business or profession. Accordingly, an amount of Rs.71,010/- was added to the income of the assessee and also imposed penalty of Rs.21,942/- u/s. 271(1)(c) of the IT Act vide order dated 12.05.2011. The assessee carried the matter in appeal before the	 ld. CIT(A), who confirmed the penalty levied by the AO vide impugned order dated 31.10.2013. Being aggrieved, the assessee is in appeal before the Tribunal. 

3.	During the course of hearing, the ld. Counsel for the assessee submitted that the penalty imposed by the authorities below is not justified as the ld. CIT(A) has not dealt with the contention of the assessee that the AO has not recorded his clear satisfaction whether the assessee has furnished inaccurate particulars of income or has concealed the particulars of income; that the assessee had given bonafide explanation for making the impugned claim of STT in P & L Account unintentionally, inasmuch as the provisions of section 40(a)(ib) under which disallowance of STT expenses is made, was omitted by Finance Act, 2008 and hence, at the time of filing the return the assessee was under the bonafide impression that such expenses are now allowable; that the bona fide of appellant is also corroborated from the fact that the assessee has been incurring continuous losses since its inception and there is no reason for the assessee to make deliberate false claim. It is submitted that all these facts have not been considered by the ld. Authorities below before saddling the appellant with penalty or before treating the explanation of the assessee as non-bonafide. Therefore, the impugned penalty is liable to be deleted.

4.	The ld. DR, on the other hand, relied upon the orders of the authorities below. 

5.	We have heard the rival submissions and have perused the entire material on record and we find that the assessee before us has furnished the explanation as to under which circumstances, the amounts claimed as deduction in this case were not added in the computation of income of assessee. It is explained that the provision under which the present expenses have been disallowed, were omitted by Finance Act, 2008 w.e.f. 01.04.2009 and the case in hand relates to A.Y. 2008-09. Hence, the assessee formed a bona fide impression that that the impugned expenses are allowable to him at the time of filing the return of income for the year under consideration.   Thus, it cannot be straightway said that the explanation regarding unintentional mistake committed by the assessee was having a mala fide elements. It is no doubt true that mere fact of negative income declared by assessee or assessed by AO has no bearing on imposition of penalty u/s. 271(1)(c) of the Act, but in the peculiar circumstances of the present case, this fact may be read in corroboration to the bona fide impression formed by the assessee due to omission of relevant provision of the Act by Finance Act, 2008. Besides, a perusal of orders of authorities below shows that none of the authorities below have addressed the issue whether the AO was satisfied as to the furnishing of inaccurate particulars of income or concealing the particulars of income. Hon’ble Apex Court in CIT v. Reliance Petroproducts (P.) Ltd. [2010] 322 ITR 158, after considering various decisions including Dilip N. Shroff v. Jt. CIT [2007] 291 ITR 519(SC) and Union of India v. Dharmendra Textile Processors [2008] 306 ITR 277 (SC) concluded that a mere making of a claim, which is not sustainable in law, by itself, will not amount to furnishing inaccurate particulars regarding the income of the assessee. Such a claim made in the return cannot amount to furnishing inaccurate particulars. In the present case before us,  admittedly, the claim wrongly made for deduction of expenditure on STT was there in the documents forwarded with the return and the assessee has explained the circumstances under which such wrong claim was made. Therefore, in view of all these facts, and discussion made above, we are of the considered opinion that no penalty is imposable on the assessee in the peculiar facts of the present case. Accordingly, the appeal of the assessee deserves to be allowed. 

6.	In the result, the appeal of the assessee is allowed. 
	Order pronounced in the open court on 04.05.2016. 
		
Sd/-									Sd/-
(C.M. GARG) 					          		   (L.P. SAHU)       	               Judicial Member						Accountant Member

Dated :04.05.2016					
 *aks/-
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 By order 
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