IN THE INCOME TAX APPELLATE TRIBUNAL “E” BENCH, MUMBAI
BEFORE SHRI D. KARUNAKARA RAO, ACCOUNTANT MEMBER AND
SHRI SANDEEP GOSAIN, JUDICIAL MEMBER
I.T.A. No.3150/M/2015 (Assessment Year: 2010-2011)
ACIT-32(2), o/ | Shri Kalpesh P Doshi,
Mumbai. Vs A/6, Kavita Apartment,
' Natak Wala Lane,
Borivali West, Mumbai-92.

TARY or@r 9./PAN : AFBPD7461H
(31dTemeft /Appellant) .+ | (IeTdT / Respondent)

37drereft T 3 & / Appellant by : | Ms. Pooja Swarup, DR
gl $r 30T A/ Respondent by ;| Shri R. Prasad Rao

geAa1g T dRIE / Date of Hearing : 09.03.2017
Yot T a1 /Date of Pronouncement : 31.03.2017

e /ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the Revenue on 26.5.2015 is against the order of the CIT
(A)-44, Mumbai dated 11.2.2015 for the assessment year 2010-2011.

2. In this appeal, Revenue raised six grounds in toto and they revolve around
the solitary issue relates to the relief grated by the CIT (A) with regard to the
addition of entire bogus purchases amounting to Rs. 45,62,456/-. During the
assessment proceedings, AO noted that the assessee made bogus purchases from
three parties viz (i) M/s. Laxmi Traders (Rs. 19,45,959/-); (ii) M/s. Royal Enterprises
(Rs. 7,78,804/-) and (iii) M/s. Jainex Enterprises (Rs. 18,37,693/-). Subsequently,
AO also initiated proceedings u/s 133(6) of the Act in respect of the said purchases.
Accordingly AO made the addition. Aggrieved with the above addition, assessee was
in appeal before the CIT (A).

3. During the proceedings before the first appellate authority, after considering
the submissions of the assessee, CIT (A) followed the judgment of the Hon'ble
jurisdictional High Court in the case of Nickunj Eximp Enterprises Pvt Ltd vs.
ACIT vide Writ petition No. 2860 of 2012, dated 18" June, 2014. Further, relying on
the ratio laid down by the Hon'ble Gujarat High Court in the case of CIT vs. Simit



P. Sheth, ITA No. 553 of 2012, dated 16.1.2013 and restricted the addition to 7.8%
of the bogus purchases. CIT (A) considered the average GP of the assessee for the
AYs 2007-08; 2008-09 and 2009-10. Thus, CIT (A) granted relief to the extent of
92.02%.

4, Before us, Ld DR for the assessee explained the above facts and submitted
that the CIT (A)erred in non-considering the facts relating to the non-payment of
VAT to the Statement Government, which was considered by the Hon’ble Gujarat
High Court in the case of Simit P Sheth (supra). In reply, Ld AR for the assessee
submitted that he will have no objection if the GP is estimated applying 12.50% on

the so called bogus purchases.

5. We have heard both the parties and perused the orders of the Revenue
Authorities as well as the cited precedents and the relevant material placed before
the Tribunal. On hearing both the parties and considering the concession of the Ld
AR for the assessee, we are of the opinion that the Assessing Officer should apply
the flat rate of 12.50% of the said amount of Rs. 45,62,456/-. Accordingly, we

order. Thus, the grounds raised by the Revenue are partly allowed.
6. In the result, appeal of the Revenue is partly allowed.

Order pronounced in the open court on  31% March, 2016.
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