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This  appeal by the assessee is directed against the Order dated

20.11.2013 passed by the Ld. CIT(A)-XIl, New Delhi for asstt. year 2004-05 on

the following grounds:-

1. Looking into the facts and circumstances of the case and in law,

the AO has erred in levying penalty u/s. 271(1)(b) of Rs.

20,000/~ on illegal and untenable grounds and the CIT(A)-XII
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has erred in sustaining the same on untenable and illegal
grounds. Hence, the penalty, as such, may be quashed.

2. It is prayed that appellant assessee may be permitted to add,
amend, delete or substitute any grounds of appeal on or before

the date of hearing.

2. In this case Assessing Officer noted that for assessment year 2004-05,
assessee failed to comply with the two notices issued u/s. 142(1) of the I.T. Act.
By the Assessing Officer on 19.8.2011 and 13.10.2011 respectively. AO further
noted that assessee has also failed to comply with the show cause notices
issued for the penalty proceedings. Hence, the Assessing Officer imposed
penalty of 20,000/- (Rs. 10,000/~ for each of 2 non-compliances i.e. on
30.8.2011 and 13.10.2011 respectively) vide order dated 25.6.2012 passed

u/s. 271(0)(b) of the |.T. Act, 1961.

3. Against the aforesaid penalty order, assessee appealed before the Ld.
Commissioner of Income Tax (A), who vide impugned order date 20.11.2013

confirmed the levy of penalty of Rs. 20,000/-.
4. Against the above order the Assessee is in appeal before us.

5. In this case, Notice of hearing to the assessee was sent by the Registered

AD post, in spite of the same, assessee, nor his authorized representative
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appeared to prosecute the matter in dispute, nor filed any application for
adjournment. Keeping in view the facts and circumstances of the present case
and the issue involved in the present Appeal, we are of the view that no useful
purpose would be served to issue notice again and again to the assessee,
therefore, we are deciding the present appeal exparte qua assessee, after

hearing the Ld. DR and perusing the records.

6.  Ld. DRrelied upon the orders of the authorities below.

7. We have heard the Ld. DR in light of the material produced before us.
We find that in this case the penalty of Rs. 20,000/- has been imposed on
account of non-compliance by the assessee of two notices issued in connection
with assessment year 2004-05. We find that Assessee during the appellate

proceedings has submitted as under:-

“That the initial notice issued by the AO u/s. 148 was never served
on the assessee and notice issued later on u/s. 142 could not be
met by the assessee as the Principal Officer of the Company, Shri
Prem Batra was suffering from Cancer and was not in a position to
prepare detail and submit it before the AO. In fact, Mr. Prem
Chand Batra was the key man in the company and was looking
after all the financial, taxation and accounting matters of the

company. In fact, the Director of the Company was so much upset
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because of diagnosis of the Cancer that they could not appear and

even come and discuss the issue with the AO. In fact the Counsellor
appear in one of the hearing also conveyed this fact to the AO
orally. The documents relating to suffering of cancer of Mr. Prem
Chand Batra and Affidavit by Director of the Company in this
regard are attached herewith. Hence, in view of the above
circumstances, your honor is prayed that the penalty may be

dropped.”

8.  We have heard the Ld. DR and perused the records carefully especially
the impugned order.  Keeping in view of the aforesaid reasons mentioned by
the assessee for non-compliance of the notices in dispute, we are of the view
that the reasons for non-compliance of notices seems to be genuine and justified.
Hence, the assessee’s conduct was not contumacious to warrant levy of penalty.

Therefore, on the facts and circumstances of the case levy of penalty of

Rs. 20,000/~ is liable to be deleted.

Q. In this regard, we place reliance of the Hon’ble Apex Court decision
rendered by a larger Bench comprising of three of their Lordships in the case of
Hindustan Steel vs. State of Orissa in 83 ITR 26, wherein it was held that “4n
order imposing penalty for failure to carry out a statutory obligation is the result
of a quasi-criminal proceedings, and penalty will not ordinarily be imposed
unless the party obliged either acted deliberately in defiance of law or was
guilty of conduct contumacious or dishonest, or acted in conscious disregard of
its obligation. Penalty will not also be imposed merely because it is lawful to do
so.  Whether penalty should be imposed for failure to perform a statutory

obligation is a matter of discretion of the authority to be exercised judicially and
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on a consideration of all the relevant circumstances. Even if a minimum penalty
is prescribed, the authority competent to impose the penalty will be justified in
refusing fo impose penalty, when there is a technical or venial breach of the
provisions of the Act, or where the breach flows from a bonafide belief that the

offender is not liable to act in the manner prescribed by the statute. ”

10.  In the background of the aforesaid discussions and precedent, we delete
the levy of penalty of Rs. 20,000/~ and quash the orders of the authorities

below.
11. Intheresult, the Appeal filed by the Assessee is allowed.

Order pronounced in the Open Court on 03/05/2016.
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