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ORDER

PER SAKTIJIT DEY, J.M.

These two appeals by the assessee are against two separate
order of the learned Commissioner (Appeals), for the assessment year
2007-08. While appeal in ITA no.7524/Mum./2011 is on the quantum

the appeal in ITA no.7309/Mum./2013, is challenging the imposition of
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penalty under section 271(1)(c) of the Income Tax Act, 1961 (for short

"the Act").

ITA no.7524/Mum./2011

2. At the outset, it needs to be mentioned that the Registry has
pointed out delay of 360 days in filing the appeal. The assessee has
filed an application dated 16™ October 2011, along with affidavit of the
partner explaining the cause of delay. It is the contention of the
learned counsel that there was change in the constitution of the firm in
assessment year 2007-08 and 2008-09. Subsequently, as a result of
inter-se dispute between the continuing as well as retired partners
necessary papers / documents required for filing the appeal could not
be obtained by the new partners which resulted in delay in filing the
appeal. In this context, learned counsel has drawn our attention to the
affidavit of the partner at Page-32 of the paper book. He, therefore,
submitted that delay caused being for genuine reasons should be

condoned.

3. The learned Departmental Representative has opposed

condonation of delay.
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4. We have considered the submissions of both the parties. As it
emerges from the facts on record, there is change in the constitution
of the partnership firm frequently during the assessment year 2007-
08 and 2008-09, as a result of which old partners retired and some
new partners came in. It is also observed from the affidavit of the
continuing partner a copy of which is at Page-34 of the paper book,
there was some dispute between the continuing and retired partners
as a result of which they were not able to obtain the necessary papers.
Considering the aforesaid facts, we are of the view that the delay in
filing the appeal is for a reasonable cause, hence, we are inclined to

condone the delay and admit the appeal for hearing on merit.

5. Assessee, in its appeal in ITA no.7524/Mum./2011, has raised

following grounds: -

"1. That the learned Commissioner of Income Tax Appeals has
erred in confirming the addition u/s 69 of Rs.30,50,000/- without
providing proper opportunity of being heard, whereas the
aforesaid sum represents (i) capital introduced by the partner
Mr. Mohammed Zubair Adam Lakdawala Rs.20,00,000/- (ii)
capital introduced by the partner Mr. Musa Ismail Lakdawala Rs.
8,00,000/- and (iii) loan balance as on year end from Aziz Mulla
Rs.2,50,000 out of opening balance of loan Rs.3,50,000/-.

2. That the learned Commissioner of Income Tax Appeals has
further erred in confirming the addition of Rs.20,00,000/- as
profit on sale of property without providing proper opportunity of
being heard, whereas the amount of Rs. 14,22,114/- as credited
to profit and loss account represents notional sum added to the
value of firm's property on account of revaluation and there was
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no transfer of any property during the relevant previous year.
Further the sum of Rs.14,22,114/- though offered as taxable
income can not form part of taxable income as this sum
represents only difference on revaluation.

3. That the learned Commissioner of Income Tax Appeals has
further erred in confirming the disallowance of property tax and
repair cess of Rs.2,16,680/- and Rs.1,33,058/- respectively

against income from house property, without providing proper
opportunity of being heard.”

6. In addition, assessee has raised the following additional

grounds:-

ADDITIONAL GROUND

i) On the facts and in the circumstances of the case and in law,
the assessment order passed under section 144 of the Act is
invalid and bad in law.

ii) On the facts and in the circumstances of the case and in law,
the learned Commissioner (Appeals) erred in estimating the
income from house property income at ¥ 6,00,000 and learned
CIT(A) erred in partly approving the action of the Assessing
Officer.

7. As the additional grounds raised by the assessee can be decided
on the basis of the facts already available on record, we are inclined to

admit them.

8. Briefly stated the facts are, assessee is a partnership firm. For
the year under consideration, assessee filed its return of income on
15" November 2007, declaring total income of ¥ 15,41,947. As stated

by the Assessing Officer, since the assessee failed to respond to any of
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the statutory notices issued in the course of assessment proceedings,
the Assessing Officer proceeded to complete the assessment to the
best of his judgment under section 144 of the Act. While doing so, he
added the amount of ¥ 30,50,000 under section 69 of the Act
observing that assessee has failed to substantiate its claim by
producing any evidence. Further, he added an amount of ¥ 20 lakh
towards profit on sale of property on an estimate basis by stating that
assessee has not furnished any details like sale deed / purchase deed
to substantiate its claim. As far as rental income shown by the
assessee, the Assessing Officer also estimated the same at ¥ 6 lakh by
disallowing the deduction claimed by the assessee. Being aggrieved of
the assessment order so passed, assessee preferred appeal before the

learned Commissioner (Appeals).

9. The learned Commissioner (Appeals) also confirmed the additions
made by the Assessing Officer observing that assessee has failed to

establish its claim.

10. Learned Counsel for the assessee submitted before us that the
Assessing Officer has completed the assessment ex-parte under
section 144 of the Act without giving proper opportunity of being heard

to the assessee. He submitted, none of the notices issued were
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actually served on the assessee. He submitted, as the assessee was
not given proper opportunity, he could not furnish necessary evidence
with regard to the relevant issues on which the additions have been
made by the Assessing Officer and sustained by the Ilearned
Commissioner (Appeals). The learned counsel submitted, the learned
Commissioner (Appeals) also disposed of the appeal by merely
following the reasoning of the Assessing Officer without considering
the written submissions filed by the assessee. In this context, he drew
our attention to the copy of the written submissions filed before the
learned Commissioner (Appeals) at Page-28 of the paper book
containing additional evidence. Learned counsel submitted, on the
basis of additional evidence produced before the Tribunal, the
assessee would be able to demonstrate that the claim of various
income and expenditure made by it in the return of income are
correct. He, therefore, submitted that the matter requires to be set

aside to the file of the Assessing Officer for denovo assessment.

11. Learned Departmental Representative relying upon the orders of
the Departmental Authorities, however, submitted as the assessee has
failed to substantiate its claim by producing any evidence before the
Departmental Authorities, the additions / disallowance made are

justified.
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12. We have considered the submissions of both the parties. On a
bare perusal of the assessment order and the order passed by the first
appellate authority, prima-facie, it appears that disallowances /
additions have been made solely for the reason that assessee was not
able to produce necessary evidence to substantiate its claim.
Undisputedly, assessment in the case of assessee was completed
under section 144 of the Act. It is also evident that the additions /
disallowances made by the Assessing Officer are either on estimate
basis or for the reason that supporting evidences are not available.
The learned Commissioner (Appeals) has also confirmed the additions
/ disallowances more or less accepting the reasoning of the Assessing
Officer by observing that assessee has not produced any evidence to
support its claim. As far as the addition of ¥ 30,50,000, as unexplained
investment on account of introduction of capital by the partner, the
assessee, at this stage, has produced certain documents by way of
additional evidence to demonstrate that the partners are having
sufficient source to introduce the capital. Similarly, assessee has
produced details of property tax in respect of rental income. We
further find on a perusal of the order of the learned Commissioner
(Appeals) that he has not at all considered the written submissions

claimed to have been filed by the assessee, a copy of which has been
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submitted before us by way of additional evidences. Therefore,
considering the fact that the assessment was completed under section
144 of the Act making certain additions / disallowances and at this
stage the assessee has produced additional evidences which are not
before the Departmental Authorities, we are of the view that matter
requires to be set aside / restored back to the file of the Assessing
Officer for denovo assessment on all the issues after considering the
additional evidence filed by the assessee along with other evidences as
may be available on record. Needless to mention, the Assessing Officer
must provide adequate opportunity of being heard to the assessee. At
the same time, we direct the assessee to co-operate with the
Assessing Officer during the assessment proceedings by responding to

statutory notices to be issued by the Assessing Officer.

13. Since we have restored back the matter to the file of the
Assessing Officer for denovo assessment, the grounds raised on merit

are not required to be adjudicated at this stage.

14. In the result, assessee’s appeal in ITA no.7524/Mum./2011, is

allowed for statistical purposes.
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ITA no.7309/Mum./2011

15. Assessee has filed this appeal against confirmation of penalty

imposed under section 271(1)(c) of the Act.

16. While deciding assessee’s appeal in ITA no.7524/Mum./2011, we
have set aside the entire matter to the file of the Assessing Officer for
denovo assessment. As the additions on the basis of which penalty
was imposed under section 271(1)(c) of the Act no longer exist, the
entire matter having been restored back to the file of the Assessing
Officer for denovo assessment, the penalty imposed under section
271(1)(c) cannot also survive. Accordingly, we set aside the impugned
order of the learned Commissioner (Appeals) and delete the penalty.
However, we make it clear, it is open to the Assessing Officer to
initiate penalty proceedings under section 271(1)(c), if warranted,

after completion of assessment.

17. In the result, assessee’s appeal in ITA no.7Z309/Mum./2011,
stands allowed.

Order pronounced in the open Court on 29.01.2016

Sd/- Sd/-
ASHWANI TANEJA SAKTIJIT DEY
ACCOUNTANT MEMBER JUDICIAL MEMBER

MUMBAI, DATED: 29.01.2016
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