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3rewr/ ORDER

PER BHAGCHAND, AM

The Revenue has filed an appeal against the order of the 1d.
CIT(A)-2 , Jaipur dated 26-10-2016 for the assessment year 2013-14
raising following grounds of appeal.

“On the facts and in the circumstances of the case and
in law the Id. CIT(A)-II, Jaipur has erred in:-

(1)  Whether on the facts and circumstances of the
case and in law the 1d. CIT(A) was justified in deleting
addition of Rs. 40,04,259/- made for depositing the
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employee’s contribution to PF & ESI beyond the prescribed
time limit provide in the respective Act.

(i1). Whether on the facts and in the circumstances
of the case and in law the 1d. CIT(A) was justified in holding
that employee’s contribution to PF & ESI are governed by
the provisions of Section 43B and not by Section 36(10)(va)
r.w.s. 2(24)(x) of the I.T. Act.”’

2.1  Apropos Ground No. 1 and 2 of the Revenue, the facts as emerges
from the order of the 1d. CIT(A) is as under:-

2.3 I have perused that facts of the case, the
assessment order and the submission of the appellant.
Admittedly, employee’s contribution to ESI and PF has
been paid by the appellant, in all instances, before the due
date of filing the return of income u/s 139(1). This fact is
therefore, not in dispute. In view of the judgments of the
Rajasthan High Court in the case Jaipur Vidhyut Vithran
Nigam Ltd., 265 CTR 62 ( Raj.), CIT Vs. State Bank of
Bikaner & Jaipur (2014) 99 DTR 131 ( Raj.) and ITAT,
Jaipur, in the case of the assessee, the claim of the appellant
1s allowable. Accordingly, the disallowance made by the
Assessing Officer is directed to be deleted. This ground is
allowed.

2.2 During the course of hearing, the 1d. DR relied on the order AO.

2.3 On the other hand, the 1d. AR of assessee supported the order of the
1d. CIT(A).

2.4 I have heard the rival contentions and perused the materials
available on record. In this case, the AO noticed during assessment

proceedings that the assessee had failed to deposit EPF amounting to Rs.
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33,58,280/- and ESI amounting to Rs. 6,45,979/-, totaling to Rs.
40,04,259/- on or before the prescribed due dates. Hence, the AO in terms
of Section 36(1)(va) read with Section 2(24)(x) of the I.T. Act disallowed
the amount of Rs. 40,04,259/- and added the same to the total income of
the assessee which has been deleted by the 1d. CIT(A) in first appeal. The
Revenue is in appeal before this Bench praying that the 1d. CIT(A) has
erred in deleting the amount of Rs. 40,04,259/- disallowed by the AO. It
1s observed that that such issue has already been decided in favour of the
assessee by the ITAT Jaipur Bench in the case of ITO vs. M/s. S.
Brothers Facilities Management in ITA No. 957/JP/2016 for the
assessment year 2013-14 vide order dated 5 /01/2017 by observing as
under:-

©2.5 1 have heard the rival contentions and perused the
materials available on record. I have gone through the order of the
Id. CIT(A) and the case laws submitted before the 1d. CIT(A)
which finds favour of the assessee. It may further be noted that
such issue has also been decided by the ITAT, Coordinate Bench,
Jaipur in favour of the assessee vide its order dated 27-09-2016 in
the case of ACIT vs. Shri Shailendra Garg, C/o M/s. Garment Craft
India (P) Ltd. (ITA No. 804/JP/2015 for the assessment year 2010-
11). It may be further noted that the Hon'ble Hon'ble Jurisdictional
High Court in the case of CIT vs. Udaipur Dugdh Utpadak
Sahakari Sangh Ltd. (2014) 265 CTR 59 had considered this issue
in detail at para 7 to 9 of its order as under:-
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7. Further, the hon'ble Supreme Court in CIT v. Vinay
Cement Ltd. [2009] 313 ITR (St.) 1 (SC) while dismissing the
special leave petition preferred by the Revenue against the
judgment of the Gauhati High Court observed as under :

“In the present case, we are concerned with the law
as it stood prior to the amendment of section 43B. In the
circumstances the assessee was entitled to claim the benefit
in section 43B for that period particularly in view of the fact
that he has contributed to provident fund before filing of the
return.”

8. Following the observations of the hon'ble Supreme Court
in Vinay Cement (supra), the Delhi High Court in CIT v. AIMIL
Ltd. [2010] 321 ITR 508 (Delhi) held at page 518 as under :

"We may only add that if the employees' contribution
is not deposited by the due date prescribed under the
relevant Acts and is deposited late, the employer not only
pays interest on delayed payment but can incur penalties
also, for which specific provisions are made in the Provident
Funds Act as well as the Employees' State Insurance Act.
Therefore, the Act permits the employer to make the deposit
with some delays, subject to the aforesaid consequences. In
so far as the Income-tax Act is concerned, the assessee can
get the benefit if the actual payment is made before the
return is filed, as per the principle laid down by the Supreme
Court in Vinay Cement [2009] 313 ITR (St.) I (SC)."

9. In view of the settled legal position, the appeal preferred
by the Revenue has no substance and the same is, therefore,

€

dismissed. No costs.

In view of the above facts, circumstances of the case and the
decisions mentioned above, I find no reason to interfere with the
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order of the 1d. CIT(A). Thus the appeal of the Revenue is
dismissed.

In view of the above deliberations and respectfully following the orders
of Hon'ble Jurisdictional High Courts in the cases of CIT vs. JVVNL 265
CTR 62 (Raj), and CIT vs. State Bank of Bikaner & Jaipur (2014), 99
DTR 131 (supra) and also the order of ITAT Jaipur Bench (supra), I find
no reason to interfere with the order of the 1d. CIT(A) on the issue in
question. Thus Ground No. 1 and 2 of the Revenue are dismissed.

3.0 In the result, the appeal of the Revenue is dismissed.

Order pronounced in the open court on 22 /02/2017.

Sd/-
CINEES
(Bhagchand)
g1 |9eR / Accountant Member
STIYR / Jaipur
fadi® / Dated:- 22 /02/ 2017
*Mishra

e @1 gfaferf™ srif¥a / Copy of the order forwarded to:

1. smdiemeii / The Appellant- The ITO, Ward- 6(1), Jaipur

2. gyaefi / The Respondent- M/s. Professional H.R. Services (P) Ltd.
Jaipur

3. MR 3 (3drer) / CIT(A).

IR Igat / CIT,

faurfig gfafife, s srdiely aifravor, SigR /DR, ITAT, Jaipur

e ®wied / Guard File (ITA No. 1120/JP/2016)

JAegER / By order,

AR

FErIh YoilhR / Assistant. Registrar



