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e /ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the assessee on 22.1.2015 is against the order of the CIT
(A)-9, Mumbai dated 21.11.2014 for the assessment year 2010-2011. In this appeal
assessee raised seven grounds in toto. Grounds no.1 to 4 relate to the disallowance
u/s 14A read with Rule 8D of the IT Rules, 1962. Grounds no. 5 and 6 relate to the

disallowances on accounts of entertainment and travel expenses.

2. At the outset, Ld Counsel for the assessee briefly narrated the facts of the
case and brought my attention to the letter dated 20.6.2016, which is enclosed with
a paper book containing copies of the financial statements; working of disallowance
u/s 14A read with Rule 8D; copy of the assessment order for the AY 2009-2010 and
submission of the assessee before the CIT (A). There is no certificate furnished by
the assessee that these documents at Sl No.1 of the financial statements were

available to the lower authorities.

3. Referring to ground nos. 1 to 4 of the appeal, Ld Counsel for the assessee
submitted that they relate to the disallowance u/s 14A read with Rule 8D of the IT

Rules, 1962. In this regard, Ld Counsel for the assessee submitted the no borrowed



funds were utilised for making exempt income yielding investments. He further
submitted that the CIT (A) has not considered the binding judgment of the Hon’ble
Bombay High Court in the case of CIT vs. Reliance Utilities and Power Ltd [2009]
313 ITR 340 (Bom.), which is relevant for the proposition that the presumption of
assessee investing in shares out of interest free funds should go in favour of the

dSSESSee.

4, After hearing both the parties and on perusal of the orders of the order of the
CIT (A) in general and the contents of para 3.2 in particular, I find the same is in not
in tune with the provisions of section 250(6) of the Act. Therefore, I direct the CIT
(A) to pass a speaking order considering the financial statements furnished before
the Tribunal and the source of investments; the interest free funds available with the
assessee at the relevant point of time etc. CIT (A) shall give a reasonable
opportunity of being heard to the assessee as per the set principles of natural
justice. Accordingly, grounds no. 1 to 4 are remanded to the CIT (A) for examine
and fresh adjudication of the issue and for want of speaking order considering all the
arguments of the assessee. Further, CIT (A) is directed to admit additional
evidence, if any, on the subject. Accordingly, grounds no. 1 to 4 of the appeal are

allowed for statistical purposes.

5. Ground nos.5 and 6 relate to the disallowances on account of entertainment
and travel expenses. During the assessment proceedings, assessee failed to furnish
certain evidences in support of the claim appears in the P & L Account. Therefore,
AO disallowed the entire claim on both these accounts. During the first appellate
proceedings, CIT (A) restricted the disallowance to 50% of the claims. In fact, the
assessee made written representation for restricting the disallowance to 1/5% ie 20%

of the claims.

6. After hearing both the parties on this issue, I am of the opinion that it is a
settled proposition that in such matters, where the genuineness of the expenditure is
never doubted by the AO, restricting the disallowance to 20% of the claims in both
the accounts should meet the ends of justice. I order accordingly. Thus, Grounds

no.5 and 6 raised by the assessee are partly allowed.



7. In the result, appeal of the assessee is partly allowed for statistical purposes.

Order pronounced in the open court on 22™ August, 2016.
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