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ORDER

Per D.T. Garasia, Judicial Member:

The present appeal has been preferred by the assessee against the order
dated 08.02.2013 of the Commissioner of Income Tax (Appeals) [hereinafter
referred to as the CIT(A)] relevant to assessment year 1999-2000.

2. The short facts of the case are that the assessee firm has filed the return
for A.Y. 1999-2000 on 30.12.1999. The case was taken for scrutiny. The
assessment was completed and addition of Rs.1,68,06,440/- was made under
section 68 of the Income Tax Act. The matter went to the Tribunal and The
Tribunal has partly allowed the appeal and confirmed the addition of
Rs.1,68,06,440/-. Therefore, the penalty has been levied for the addition of
Rs.1,68,06,440/-. During the course of hearing, the L.D. A.R. submitted that
the addition confirmed by the Tribunal is challenged before Hon’ble High
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Court and Hon’ble High Court has admitted the appeal of the assessee in
Income Tax Appeal No.2034 of 2012. He further submitted that the Hon’ble
Bombay High Court has admitted the substantial question of law on the
addition made by the Tribunal, therefore this addition is certainly debatable.
He further submitted that in this circumstances the penalty cannot be levied as
held in various judgments of Hon’ble Delhi High Court, Hon’ble Bombay
High Court and Hon’ble Karnataka High Court including Rupam Mercantile
vs. DCIT (2004) 91 ITD 237 and Smt. Ramila Ratilal Shah vs. ACIT (1998) 60
TTJ (Ahd) 171, therefore, penalty may be deleted. Ld. A.R. further submitted
that simply by admission of addition, if the addition is confirmed by the
Hon’ble High Court, assessee must be given liberty to raise the legal objection

before the authorities.

3. The Ld. D.R. relied upon the order of the Revenue authorities.

4. We have heard the rival contentions of both the parties. Looking to the
facts and circumstances of the case, we find that in this case the addition has
been confirmed by the Tribunal and assessee is before Hon’ble High Court and
Hon’ble High Court has admitted the question of law by observing as under:

a) Whether on the facts and in the circumstances of the case and in law, the
Tribunal was justified in holding that the respondent is correct in making the
addition Rs.1,68,06,442/- under section 68 in the regular assessment?

b) Whether on the facts and in the circumstances of the case and in law, the
Tribunal was correct in bringing the entire gross proceeds Rs.1,68,06,442/-
to tax when it ought to have circumscribed the impugned addition to the
extent of the profits earned by the Appellant on the same?”

When the substantial question of law has been admitted by High Court
on addition, it becomes apparent that addition is certainly debatable. In such
circumstances penalty cannot be levied. Therefore, following the judgment of
Hon’ble Jurisdictional High Court of Bombay in the case of CIT vs. Aditya
Birla Power Co. Ltd. in ITA No.851 of 2014, we delete the penalty.
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5. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 12.05.2017.

Sd/- Sd/-
(Manoj Kumar Aggarwal) (D.T. Garasia)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated: 12.05.2017.

* Kishore, Sr. P.S.
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