IN THE INCOME TAX APPELLATE TRIBUNAL “B” BENCH: KOLKATA
[Before Shri Mahavir Singh, JM & Shri M. Balaganesh, AM]

I.T.A No.1179/Kol/2012
Assessment Year: 2004-05

Assistant Commissioner of Income-tax, Vs.  M/s. Inland Road Transport Pvt. Ltd.

Central Circle-1V, Kolkata. (Now known as Inland World Logistics
Pvt. Ltd. (PAN: AAACI5607C)
(Appellant) (Respondent)
&

I.T.A Nos.1225 & 1226/Kol/2012
Assessment Years: 2006-07 & 2005-06

Assistant Commissioner of Income-tax, Vs.  M/s. Inland Road Transport Pvt. Ltd.

Central Circle-IV, Kolkata. (Now known as Inland World Logistics
Pvt. Ltd. (PAN: AAACI5607C)
(Appellant) (Respondent)
&

C.0O. No. 83/Kol/2012
In .T.A No.1225/Kol/2012
Assessment Year: 2006-07

M/s. Inland Road Transport Pvt. Ltd. Vs.  Assistant Commissioner of Income-tax,
(Now known as Inland World Logistics Central Circle-IV, Kolkata
Pvt. Ltd.)
(Cross Objector) (Respondent)
&

I.T.A Nos.1426 & 1427/Kol/2012
Assessment Years: 2007-08 & 2008-09

Assistant Commissioner of Income-tax, Vs.  M/s. Inland Road Transport Pvt. Ltd.

Central Circle-1V, Kolkata. (Now known as Inland World Logistics
Pvt. Ltd. (PAN: AAACI5607C)
(Appellant) (Respondent)
&

C.0O. No. 99/Kol/2012
In .T.A No.1427/Kol/2012
Assessment Year: 2008-09

M/s. Inland Road Transport Pvt. Ltd. Vs.  Assistant Commissioner of Income-tax,
(Now known as Inland World Logistics Central Circle-1V, Kolkata
Pvt. Ltd.)
(Cross Objector) (Respondent)
&

I.T.A Nos.1480 & 1481/Kol/2012
Assessment Years: 2009-10 & 2010-11

Assistant Commissioner of Income-tax, Vs.  M/s. Inland Road Transport Pvt. Ltd.



2 L.T.A Nos. 1179, 1225-1226, 1426-1427, 1480-1482/

Kol/2012 & CO Nos.83,99,100 & 101/K/2012,
Inland Road Transport Pvt. Ltd.

Central Circle-1V, Kolkata. (Now known as Inland World Logistics
Pvt. Ltd. (PAN: AAACI5607C)
(Appellant) (Respondent)
&

C.O. Nos. 100 & 101/Kol/2012
I.T.A Nos.1480 & 1481/Kol/2012
Assessment Years: 2009-10 & 2010-11

M/s. Inland Road Transport Pvt. Ltd. Vs.  Assistant Commissioner of Income-tax,
(Now known as Inland World Logistics Pvt. Ltd.)Central Circle-IV, Kolkata
(Cross Objector) (Respondent)

&

I.T.A No.1479/Kol/2012
Assessment Year: 2010-11

Assistant Commissioner of Income-tax, Vs. Ratan Kumar Somani
Central Circle-1V, Kolkata.
(Appellant) (Respondent)

Date of hearing: 29.04.2016
Date of pronouncement:  29.06.2016

For the Revenue: Shri Niraj Kumar, CIT, DR
For the Assessee/Cross Objector: B.C. Jain, AR

ORDER
Per Shri M Balaganesh, AM

All these appeals of the revenue and cross objections of the assessee arise out of
the separate orders of the Learned CITA in Appeal Nos. 235-241/CIT(A)C-I/CC-
IV/Kol/11-12 dated 18.06.2012, 19.06.2012, 06.07.2012, 13.07.2012 & 18.07.2012 in
the case of Inland Road Transport (P) Ltd and Appeal No. 163/CIT(A)C-1/CC-
IV/Kol/11-12 dated 09.07.2012 for Asst Year 2010-11 in the case of Shri Rattan Kumar
Somani, against the separate orders of assessment framed by the Learned AO u/s
153A/143(3) of the Income Tax Act, 1961 (hereinafter referred to as the ‘Act’). As the
issues involved are identical in nature, they are taken up together and disposed off by a

common order for the sake of convenience.

2. Rejection of books of accounts of the assessee and resorting to estimation of

profits u/s 145(3) of the Act for all the yvears

Since ground is common for all the years, we dispose of this ground by this

common order by taking the facts from ITA No. 1179/Kol/2012.
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2.1. The brief facts of this issue are that the assessee is engaged in the business of
transportation and predominantly deriving freight income. There was a search u/s 132
of the Act in the residential and business premises of the assessee along with survey
operations carried out u/s 133A of the Act in several other premises on 5.11.2009. The
books of accounts and documents were seized / impounded in the course of search and
survey operations. The income tax status of the assessee for various assessment years

are depicted in the following chart:-

ASST YEARS
SI.No. Particulars 2004-05 2005-06 2006-07 2007-08 2008-09 2009-10 2010-11
1 Return filed u/s 139(1) Yes Yes Yes Yes Yes Yes Yes
2 Income declared u/s 139(1) 1357390 1879890 12518450 54191200 62336025 61567441 40128454
3 Date of filing the return u/s 139(1) 1.11.14 31.10.05 30.11.06 15.11.07 15.6.09 22.5.10 15.10.10
4 Income assessed u/s 143(3) 1422390 2029890 13300450 NA NA NA 231742770
5 Date of Order u/s 143(3) 29.12.06 6.12.07 29.12.08 NA NA NA 30.12.11
6 Income assessed u/s 143(1) NA NA NA 54191200 NA NA NA
7 Date of Intimation u/s 143(1) NA NA NA 2.12.08 NA NA NA
8 Income declared u/s 153A 1422390 2029890 12518449 54191200 62336025 61567441 NA
9 Date of filing the return u/s 153A 15.3.11 15.3.11 15.3.11 15.3.11 15.3.11 15.3.11 NA
10 Income assessed u/s 153A 22980430 53572690 59137540 853881630 126225500 98194840 NA
11 Date of Order u/s 153A 30.12.11 30.12.11 30.12.11 30.12.11 30.12.11 30.12.11 NA

2.2.  The Ld. AO made the assessment u/s. 153A at total income of Rs.2,29,80,430/-.
The Ld. AO noted in the assessment order that he was not satisfied about the correctness
or completeness of the books of account; and then, invoked the provisions of section
145(3) of the Act. The Ld. AO estimated the net profit at Rs.2,38,10,815/- as against
that of Rs.21,87,774/- as shown in the return thereby resulting in addition of
Rs.2,16,23,041/-. The Ld. AO has narrated various reasons in the assessment order
which constituted the basis for his satisfaction that the books of account of the assessee
are not correct or complete within the meaning of section 145(3) of the Act, which may

be summarized as under -
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(a) The Ld. AO has noted in the assessment order that the assessee failed to
produce the books of account and other relevant records in course of the
assessment proceedings u/s 153A of the Act. It was explained before the Ld. AO
that assessee’s business premise at P- 223, Strand Bank Road, Kolkata - 700 001
was severely hit by massive fire, which started on 13-02-2010 and continued for
many days, in which important records and documents of business, including
computers and substantial electronic data, was destroyed. The Ld. AO noted that
there was no detail as to which records were actually destroyed in the fire. The
Ld. AO wondered how the data stored in the computers could also be destroyed.
The Ld. AO believed that the assessee should have followed the normal practice
of maintaining parallel set of records at an alternative location. The Ld. AO also
wondered as to how the assessee could, in absence of records, carry out the
business vis-a-vis its creditors and debtors. The L.d. AO thus concluded that the
submission made by the assessee that the books of account and other relevant
records could not be produced as they were destroyed in the fire was not

acceptable.

(b) In course of the assessment proceedings u/s 153A of the Act, the Ld. AO
required the assessee to produce the books of account. The Ld. AO also required
production of party-wise and lorry-wise details of lorry hire charges; and, party-
wise details of certain expenses e.g. lorry hire charges, computer expenses, legal
charges, etc. along with supporting vouchers for the assessment years 2004-05 to
2010-11. It was explained before the Ld. AO that lorry-wise or party-wise ledger
of lorry hire charges was not maintained by the assessee in its financial records as
there was no requirement of law to maintain such records nor the assessee needed
such details for the purposes of its business. The expenditure was charged to lorry
hire charges account on actual payment basis. However, the assessee being public
carrier maintains Lorry hire contract cum challan wherein all relevant particulars
such as lorry number, driver's license number, etc. is mentioned for the purposes
of record as well as for internal control. It was further explained that party-wise

ledger of expenses was not maintained in the financial records as there was no
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requirement of law to maintain such records nor the assessee needed such details
for the purposes of its business. The expenditure was charged to respective
accounts on actual payment basis. As relevant details are available in the
vouchers which was properly maintained and preserved, there was no need to
enter such details in electronic data. The assessee reiterated that it was unable to
produce hard copy of the documents desired by the Ld. AO as the same was
destroyed in the fire. The soft copy of such documents was available on the
customized package which cannot be copied or run at other places or computers.
However, the assessee claimed to have compiled and furnished information as far
as was practically possible in view of the event of fire and consequent destruction
of important records. The assessee also produced records for different branches
which were not destroyed in the fire. It was argued that the original assessment
for three assessment years 2004-05, 2005-06 and 2006-07 was made u/s. 143(3);
and, the books of account and all relevant records were produced during the
course of the original assessment proceedings. The then AO had accepted the
books of account as no adverse finding was recorded by him in the original
assessment order(s). The book result was always accepted by the Ld. AO; and,
routine disallowances only were made in the assessment order(s). Also, the
method of record maintenance regularly followed by the assessee was never
questioned or disputed by the Ld. AO. Moreover, no adverse material was found
in course of the search or survey operation. It was contended at the assessment
stage that, in view of the above, the book result could not be reviewed in the

assessment proceedings u/s 153A of the Act.

The Ld. AO noted in the assessment order that the assessee claimed to have
furnished electronic data regarding lorry hire charges pertaining to the assessment
years 2008-09, 2009-10 and 2010-11 which was factually incorrect. The Ld. AO
maintained that the assessee only furnished day-wise or month-wise expenses on
lorry hire charges; and, secondly, no detail was submitted for other expenses. The
Ld. AO also noted that the assessee did not submit the details required for the

purposes of verification from third party and government authorities. The Ld. AO
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did not accept the contention of the assessee that no addition u/s 153A of the Act
could be made in the assessment years 2004-05, 2005-06 and 2006-07 as no
adverse material relating to these years was found in search. The Ld. AO noted
that there was no requirement in law that some material must be found in search
in order to make assessment u/s. 153A of the Act. The Ld. AO was of the opinion
that once search is initiated u/s 132 of the Act, assessment had to be made u/s
153A of the Act in respect of 6 assessment years immediately preceding the
assessment year relevant to the previous year in which the search is conducted.
For, the AO placed reliance on the decision of the Hon’ble ITAT 'D' Bench,
Delhi in the case of Shivnath Rai Harnarian (India) Ltd vs DCIT [2009] 117 ITD
74 and that of the Hon’ble ITAT 'A' Bench, Chennai in the case of Harvey Heart

Hospitals Ltd vs ACIT [2010] 130 TTJ 700. The Ld. AO finally concluded that
re-assessment u/s 153A or 153C of the Act need not necessarily be based on

incriminating material found in search.

(c) The Ld. AO found that TDS certificates were issued in the name of one Sri N
K Sharma for payments made to different vehicle operators totalling to
Rs.73,22,73,315/- on account of lorry hire charges in the financial year 2006-07.
The tax was also deducted at source on such payments and TDS certificates were
issued in the name of Sri N K Sharma. Search u/s 132 was simultaneously
conducted in the case of Sri N K Sharma who in his statement u/s 132(4) of the
Act denied having any involvement in the business activity of the assessee. Sri N
K Sharma also stated that payment @ Rs.25,000/- per month was made to him by
the assessee for lending his name for disbursement of cash to the lorry operators
or owners. He also declared that he intended to claim refund on account of tax
deducted in his name in his return of income; and then, return the refund so
received to the assessee. However, Sri N K Sharma later retracted his statement
made u/s 132(4) of the Act on the ground that he was sick and under the
influence of medicine which was administered by his doctor in the presence of
the search- party; that he was exhausted as the search continued till late night;
that he signed the statement without understanding its content to avoid further

mental and physical fatigue, and, he did so only on the advice of his doctor. In
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course of the assessment proceedings in his own case, Sri N K Sharma contended
that he was working for the assessee through duly executed agreement which was
also produced before his assessing officer before the date of search. It was also
contended before the AO that the statement u/s. 132(4) of the Act was not
properly recorded and that its content was misleading. As the majority of
payments totalling to Rs.73,22,73,315/- on account of lorry hire charges was
made in cash, the AO required the assessee to produce the supporting bills and
vouchers. However, no compliance was made on the ground that the bills and
vouchers as required by the AO were destroyed in the fire. The Ld. AO then
concluded that the genuineness of the above expenses was doubtful. Relying on
the statement of Sri N K Sharma recorded u/s 132(4), the Ld. AO inferred that
the assessee had created a fictitious entity to circumvent the TDS provisions, and
also, to make fraudulent claim of refund. The AO concluded that the assessee

company indulges in using unfair means for evading taxes.

(d) The AO required the assessee to furnish details of cash payments exceeding
Rs.20,000/- made to the vehicle operators or owners in the financial years
corresponding to the assessment years 2004-05 to 2010-11. It was submitted, and
subsequently reiterated, before the AO that there was no single cash payment
exceeding Rs.20,000/- within the meaning of section 40A(3). The books of
account are audited u/s 44AB and the tax audit report duly submitted along with
the regular return has certified that there was no violation of the provisions
contained in section 40A(3). It was contended that cash payments of lorry
charges was the normal custom; and, that it was also within the parameters of
law. The AO observed in the assessment order that there are many transporters
who make payments through banking channel for lorry hire charges as well as for
expenses. If the assessee had made payments in cash, it was all the more
important to maintain proper records. But, the assessee failed to substantiate its
claim by producing supporting, records and documents on the ground that they

were destroyed in fire.
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(e) The AO has referred to seized diaries marked ILRT/1 and IRLT/2 containing
details regarding disbursement of cash (totalling to Rs.90,44,020 in the
assessment year 2008-09 and Rs.12,29,600/- in the assessment year 2009-10) by
the assessee. It was claimed at the assessment stage that the seized diaries were
memorandum records kept for the purposes of internal control only; and, that the
noting made therein does not refer to any expenditure. However, alternatively,
the total disbursement on any particular day was covered by the cash balance
available with the assessee company. It was contended at the assessment stage
that the abstract of cash available with the assessee company as filed before the
AO clearly shows that there was sufficient cash balance to account for the said
cash disbursement on any particular day. The AO noted that no cash book was
produced before him; and consequently, he was unable to verify whether or not
the disbursement of cash as contained in the seized diaries was actually recorded

in the cash book.

f) The AO has referred to document marked IRT/21 impounded in survey at
the office of the assessee. The AO found that page 9 and 10 of the said
impounded document reflected the profit & loss account and balance sheet of the
assessee company for the assessment years 2008-09 and 2009-10 which did not
tally with those enclosed with the returns filed in compliance to notice u/s 153A.
It was submitted before the AO that the impounded material at page 9 and 10 of
IRT/21 was actually copy of print out taken by the survey party at the time of the
survey. These documents contain rough estimates or projected data prepared by
the sales executives for procuring contracts from prospective clients or for the
purposes of submission along with tenders; moreover, such rough estimates or
projected data is subject to further revision before their actual submission. They
were not prepared by the regular accountant from the regular books of account.
These facts were duly explained before the survey party by the supervisor of
accounts Sri Shankar Sharma in his statement recorded u/s 133A in course of the
survey operation. The AO however noted in the assessment order that the

assessee had failed to explain the discrepancy between the profit & loss account
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and balance sheet pertaining to the assessment years 2008-09 and 2009-10 as
reflected in the impounded document IRT/21 and those enclosed with the returns
filed in compliance to notice u/s 153A. The AO further observed that the assessee
had also failed to explain the basis for arriving at the figures appearing in the
profit & loss account and balance sheet as contained in the impounded document

IRT/21.

(g)  The AO noted in the assessment order that Sri Laxmi Narayan Somani,
who was the key managerial person of the assessee group, had voluntarily made
disclosure of Rs.24 crores in his statement u/s 132(4) recorded on 09-11-2009 on
account of bogus claim of expenses. The AO further noted that Sri Laxmi
Narayan Somani later retracted his statement u/s 132(4) in so far as the bogus
claim of expenses was concerned. It was declared at the assessment stage that the
statement regarding bogus claim of expenses was incorrect. The AO observed
that there was no material on record to show that the statement u/s 132(4) was
made under threat or coercion. The AO also referred to various judicial decisions

in this regard.

Lastly the Ld. AO concluded, in view of the above, that he was not satisfied about the
correctness or completeness of the books of account; and consequently, has decided to
apply the provisions of section 145(3) of the Act. The Ld. AO then estimated the net
profit at Rs.2,38,10,815/- by applying net profit rate of 1.93% on gross receipts of
Rs.1,23,37,21,009/- thereby resulting in addition of Rs.2,16,23,041/-.

3. The revenue has raised the following grounds for the Asst Year 2004-05 :-

“1. That on the facts and circumstances of the case and in law, Ld. CIT(A) erred in
holding that provisions of section 145(3) of L.T. Act, 1961 cannot be invoked in this
case and also in overlooking the judicial decisions mentioned by the AO in
paragraph 23 of the Assessment Order.

2. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate that assessee could not produce any evidence to support its financial results.

3. That on the facts and circumstances of the case and in law, Ld. CIT(A) erred in
upholding the spacious argument of non- submission of evidence due to its destruction in
fire without appreciating that day to day business of the assessee was not possible if
everything was destroyed in fire.
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4. That on the facts and circumstances of the case and in law, Ld . CIT(A) erred in
holding that assessment proceedings uls. 143(3) is a witness to the facts that the books of
accounts and other relevant records along with supporting documents were properly
maintained by the assessee.

5. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate that even at the time of original assessment u/s. 143(3) of I.T. Act, 1961, the
assessee failed to submit evidence In respect of service charges and miscellaneous
expenses as is borne out by the Assessment Order.

6. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate that since no basic evidence whatsoever was placed before the AO, there was

no option but to reject the book results and estimate the assessee profit u/s. 145(3) of L.T.
Act, 1961.

7. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate that incriminating material .was found or other assessment years and that it
indicated the modus opprendi followed by the assessee for earlier assessment years.

8. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate that in his statement Sri Laxmi Narayan Somani has stated that the expenses
were inflated and that on this ground alone, provisions of section 145(3) could be invoked
by the AO and also erred in overlooking the judicial decisions mentioned by the A.O. in
paragraph 20 of the Assessment Order.

9. That on the facts and circumstances of the case and in law, Ld. CIT(A) failed to
appreciate the provisions of section 153A and the decisions relied upon by AO on its
interpretation.”

The same grounds are raised by the revenue for the other asst years in respect of the

issue of rejection of books u/s 145(3) of the Act and resorting to estimation of income.

4. The Learned AR argued that the Learned AO erred in applying the provisions of
section 145(3) of the Act which is without any proper basis. He argued that there is
absolutely no need to reject the book results as it was duly explained that the assessee’s
business premises was severely hit by fire in Feb 2010 in which important records and
documents of business, including computers and substantial electronic data were
destroyed. = He further argued that the books of accounts and records including the
computer data were seized and impounded during the course of search and survey
operations from various premises and the details called for were very much available
with the records of the department itself. Despite this fact, the assessee had produced
the details that were available with it out of data retrieved together with the supporting
documents to the extent possible. He argued that original assessment proceedings for

three assessment years 2004-05,2005-06 & 2006-07 were completed u/s 143(3) of the
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Act wherein the entire books of accounts and all relevant records were produced before
the Learned AO prior to the search and the same were duly accepted by the Learned AO
in the scrutiny proceedings. In the said regular assessment proceedings, the books
results have always been accepted and the method of record maintenance regularly
followed by the assessee has never been questioned or disputed by the Learned AO in
the past. But still the Learned AO insisted on production of records (party wise or lorry
wise ledger of lorry hire charges of party wise ledger of expenses) that were destroyed
in fire. He further contended that no adverse material was found in the course of search

or survey operations which could possibly justify the rejection of books of account.

4.1. He further argued that the Learned AO was not justified in relying solely on the
statement of Sri N K Sharma recorded u/s 132(4) of the Act which was made under
stress and which was signed without understanding its content only with a view to avoid
further mental and physical fatigue. In the course of assessment proceedings in his own
case, Shri N K Sharma had clarified before the Learned AO that the statement u/s 132(4)

of the Act was not properly recorded and that its content was misleading.

4.2. He further argued that the statement of Sri L. N Somani regarding disclosure of Rs
24 crores had no bearing on the book results already declared by the assessee in its
returns which were also accepted by the department and when no adverse materials were
found in the search. It was argued that the Learned AO had referred only to the
statement recorded by the ADIT (Inv) on 9.11.2009 but has conveniently ignored the
various explanations, containing clarifications regarding the contents of the said
statement, which were subsequently made before the ADIT (Inv). He argued that the
statement regarding bogus claim of expenses was incorrect as no incriminating material
was found in the search which could even remotely suggest that there was any case of
bogus claim of expenses. He argued that in the absence of any supporting material, the

statement made by Sri L N Somani which was later retracted, has no evidentiary value.

4.3. He argued that the premises at P-223, Strand Bank Road, Kolkata , which was
massively hit by fire was not under ownership or exclusive control of the assessee. It

actually belongs to the Kolkata Port Trust in which offices and godowns of various
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other business concerns were also located. The event of fire is evidenced by the FIR
lodged with the police and intimation to the concerned fire authority of the Government,
and also by the press reports published in newspapers. It was argued that fire broke out
when the post search investigation was in progress and so the same was also verified by
the ADIT (Inv). The fire was spread over large area of the premises and the fire
authority of the Government had to struggle for many days before they could control it.
He argued that as the fire broke out suddenly, it was practically impossible for the
assessee to prepare inventory of the records which were destroyed in fire and
accordingly he argued that the Learned AO was not justified in his observation that there
was no detail of the records which were destroyed in the fire. He argued that the
Learned AO erred in wondering as to how the electronic data could also be destroyed. In
this regard, he argued that the Learned AO failed to appreciate that computers are not
fire proof and as the computers were destroyed in fire, substantial electronic data were
also lost. With regard to the observation of the Learned AO that the assessee should be
following the normal practice of maintaining parallel set of records at an alternative
location, he explained that the record of business as maintained by the assessee is
already voluminous and so it cannot be expected to maintain parallel set of record at an
alternative location. The observation of the Learned AO by expressing surprise as to
how the assessee could in the absence of records, carry out its business with the
customers, he argued that the Learned AO had never had the occasion to interact with
the customers nor did he ever ask the assessee to narrate the problems that it was facing
in dealing with the customers. He argued that it is a matter of fact that many customers
have filed claims against the assessee for the goods stored in the godowns which were

also destroyed in the fire.

4.4. The Ld AR submitted that the Ld. AO required the assessee to produce the books
of account; party-wise and lorry-wise ledger of lorry hire charges; and, party-wise
ledger of certain expenses along with supporting vouchers for the assessment years
2004-05 to 2010-11. It was explained before the AO that. party-wise or lorry-wise
ledger of lorry hire charges was not maintained by the assessee in its financial records as

there was no requirement of law to maintain such records nor the appellant needed such
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details for the purposes of its business. The expenditure was charged to lorry hire
charges account on actual payment basis. However, the assessee being public carrier
maintains Lorry hire contract-cum-challan wherein all relevant particulars such as lorry
number, driver's license number, etc. is mentioned for the purposes of record as well as
for internal control. These contract-cum-challans form the primary documents on whose
basis further record is compiled and maintained. It was further explained that party-wise
ledger of various expenses as called for by the AO was not maintained in the financial
records as there was no requirement of law to maintain such records nor the assessee
needed such details for the purposes of its business. The expenditure was charged to
respective accounts on actual payment basis. As relevant details are available in the
vouchers which was properly maintained and preserved, there was no need to enter such
details in electronic data. The assessee reiterated that it was unable to produce hard copy
of the documents desired by the AO as the same was destroyed in the fire. The soft copy
of such documents was available on the customized package which cannot be copied or
run at other places or computers. The Ld AR contended that the appellant compiled and
furnished as much information as was practically possible in view of the event of fire
and consequent destruction of important records and electronic data. Secondly, the
appellant also produced records for different branches which were not destroyed in the
fire. The AO found no defect in the data that was produced before him at the assessment
stage. Also, the AO found no defect "in the voluminous electronic data that was seized
in course of the search and was naturally available with him. The Ld AR submitted that
the original assessment for three assessment years 2004-05, 2005-06 and 2006-07 was
made u/s 143(3); and, the books of account and all relevant records were produced
during the course of the original assessment proceedings as was evident from the order
sheets). The then AO had accepted the books of account as no adverse finding was
recorded by him in the original assessment orders). The book result was always accepted
by the AO; and, routine disallowances only were made in the assessment order(s). Also,
the method of record maintenance regularly followed by the assessee was never
questioned or disputed by the AO. The Ld AR submitted that the AO was insisting on
production of records that was destroyed in the fire. Secondly, he insisted on production

of detail in such form that was not possible to prepare from the financial record that was
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maintained by the assessee. It was argued that the AO has no legal authority to advice
the manner in which the record is to be maintained. For example, party-wise or lorry-
wise ledger of lorry hire charges or party-wise ledger of expenses was not maintained by
the assessee in its financial records as there was no requirement of law to maintain such
records nor the assessee needed such details for the purposes of its business. Secondly,
the method of record maintenance regularly followed by the assessee has never been

questioned or disputed in the past by the assessing officers.

4.5. The Learned AR further argued that the Ld AR admitted that TDS certificates were
issued in the name of Sri N K Sharma for payments made to different vehicle operators
totalling to Rs.73,22,73,315/- on account of lorry hire charges in the financial year
2006-07. The tax was also deducted at source on such payments and TDS certificates
were issued in the name of Sri N K Sharma. It was argued that the AO was not justified
in relying solely on the statement of Sri N K Sharma recorded u/s 132(4) which was
made under the influence of medicine administered by his doctor in the presence of the

search party, and, which was signed without understanding its content on the advice of
his doctor only with a view to avoid further mental and physical fatigue. In course of the
assessment proceedings in his own case, Sri N K Sharma had explained that he was
working for the assessee through duly executed agreement. It was also contended before
the AO that the statement u/s 132(4) was not properly recorded and that its content was
misleading which has been conveniently ignored by the AO. Also, the AO was not
justified in observing that the genuineness of the expenses was doubtful. The freight
paid vide the said TDS certificates earned corresponding freight receipts at the
destination. The necessary supporting evidence for such receipts was duly produced at
the assessment stage; but, the AO has failed to mention this vital fact in the assessment
order. The AO was not justified in holding that the assessee was 