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आदेश / O R D E R 
 

PER G. PAVAN KUMAR, JUDICIAL MEMBER:   
   

  These appeals filed by the Revenue are directed against 

common order of Commissioner of Income-tax (Appeals)-6, Chennai  

for the   above assessment years passed u/s.143(3) and  250 of the 

Income Tax Act, 1961  (herein after referred to as ‘the Act’). Since the 

issue in these appeals is common in nature, hence these appeals are 
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combined, heard together, and disposed of by a common order for the 

sake of convenience. We consider the facts as narrated  in ITA 

1868/Mds/2016 of assessment year 2010-11 for adjudication. 

  

2. The Revenue has raised the following grounds of appeal:- 

‘’2.1.  The CIT(A) erred in excluding the investments 
made by the assessee in its subsidiary company for the 
purpose of determination of disallowance u/s.14A r.w.r. 8D 
of the Act.  
 
 
2.2.  The CIT(A) ought to have appreciated that the 
investments made by the assessee company in its 
subsidiary company is also entitled for dividend and hence 
the  
same should be treated on par with the other investments 
made.  
 
2.3.  The CIT(A) ought to have appreciated that there is 
no exception provided in Rule 8D in respect of the 
investments made in the subsidiary companies.  
 
2.4.  The order of the Hon'ble ITAT on the similar issue 
in the case of M/s.EIH Associated Hotels Limited (2013- 
TOIL- 796-ITAT-MAD, dt. 17.07.2013) has not been 
accepted by the Department and further appeal in TCA 
NO.227 of 2014 is pending before the Hon'ble High Court’’.  

 

3. The Brief facts of the case are that the assessee company  is 

in  the business of investment in shares and properties and filed 

Return of income electronically on 11.10.2010 with total income of 

?1,32,82,444/- and the Return of income was processed u/s.143(1) of 

the Act.  Subsequently, the case was selected for scrutiny and notice 

u/s.143(2) of the Act was issued.  In compliance to notice, the ld. 

Authorised Representative of assessee appeared from time to time and 
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furnished details and case was discussed.  In the assessment 

proceedings, the ld. Assessing Officer found that the  assessee 

company has disclosed investments in the Balance Sheet and the 

income  from investments are  exempted from tax. Further, the 

assessee  has not disallowed any expenditure incurred on earning such 

income and the  nature of expenditure being administrative and 

managerial.  The ld. Assessing Officer applying the  provisions of Sec. 

14A r.w.r. 8D (ii) and (iii) calculated ?1,14,28,963/-  and made 

addition to Returned income and  passed  order u/sec. 143(3) of the 

Act dated 28.03.2013 determining total income of ?2,47,11,407/-.  

Aggrieved by the order, assessee filed an appeal before Commissioner 

of Income Tax (Appeals). 

 
4. In the appellate proceedings,  the ld. Authorised 

Representative of assessee argued the grounds and explained that the 

ld. Assessing Officer has rejected the explanations without assigning 

proper reasons and justification for disallowance and also filed written 

submissions on facts and judicial decisions. The assessee  company 

has made investments in subsidiary companies and such investments 

are to be excluded for computation of disallowance under Rule 8D (ii) 

and (iii) of the Income Tax Rules and under provisions of Sec. 14A of 

the Act.  The ld. Commissioner of Income Tax (Appeals) considered 

the submissions and  relied on the Delhi High Court judgment in the 
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case of M/s. Bharati Overseas P. Ltd  in ITA 802/2015 and elaborately 

dealt on this issue and directed the ld. Assessing Officer referred at 

para 8.1, page 10 of  order as under:- 

 
 

‘’8.1The Honble Delhi High Court has thus held that if there is no 
interest amount which was not directly attributable to either the 
tax exempt or the taxable income, then no portion of interest 
survives for allocation under Rule 8D(ii). Following the decision 
of Hori'ble Delhi High Court as above, the AO is directed to 
exclude the interest/finance charges attributable to earning of 
taxable income from the purview of computation of disallowance 
under Rule 8D(ii) of the Income- tax Rules and verify whether 
any interest expenditure remains which is not directly attributable 
either to the taxable income or to the exempt income. Only  that 
portion of interest expenditure, not being directly attributable, has to 
be taken for allocation under Rule 8D(2) (ii). The AO is therefore 
directed to recompute the disallowance under 14A of the Act for 
both, the assessment years under consideration, as under:  
 

 
a. Exclude the investments made in subsidiary 

'companies for the purposes of computation of 
disallowance under Rule 8D2(ii) & (iii) of the 
Income-tax Rules.  

  
b. For the purposes of allocation of interest 

expenditure under Rule 8D(2)(ii), exclude all 
interest/finance charges which are directly 
attributable to earning either tax exempt or 
taxable income’’.  

 

and partly allowed the appeal.  Aggrieved by the Commissioner of 

Income Tax (Appeals) order, the Revenue has assailed an appeal 

before Tribunal. 

   

5. Before us, the ld. Departmental Representative  argued the 

grounds and explained that the ld. Commissioner of Income Tax 

(Appeals) has erred in directing the ld. Assessing Officer to exclude the 

investments made in subsidiaries companies for the purpose of  
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determining disallowance u/s.14A of the Act r.w. Rule 8D. The 

investments cannot be segregated even though in the same 

management and be  treated on par with other investments.  Further, 

the Revenue on similar ground in the case of EIH Associated Hotels 

Limited vs DCIT in ITA No.1503/Mds/2012, assessment year 2008-

2009 dated 17.07.2013 has not accepted the decision and appeal has 

been filed before Jurisdictional High Court and prayed for set aside the 

order of Commissioner of Income Tax (Appeals). 

 

 

 

6. Contra, ld. Authorised Representative   relied on the orders 

of Commissioner of Income Tax (Appeals) and judicial decisions and 

represented that investments in subsidiary is not for earning dividend 

income but with business motive and supported his arguments with 

the decision of EIH Associated Hotels Limited (supra) and prayed for 

dismissing  the appeal.  

7. We  heard the rival submissions, perused the material on 

record and judicial decision cited.  The sole contention of the ld. 

Departmental Representative  on the applicability of  provisions of Sec. 

14A and Rule 8D(2) are mandatory. The ld. Assessing Officer has 

rightly calculated disallowance  by applying the Rule 8D(ii) and (iii)  

irrespective of the fact of not making distinction between investments.  

Further, the assessee company has made investments with a motive to 

earn exempted income and no proportionate disallowance was made 
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while computing total income in respect of expenditure incurred for 

earning such exempted income.  In the appellate proceedings, the ld. 

Commissioner of Income Tax (Appeals) considered the strategic 

decisions of investments  of the assessee company in sister concerns 

/subsidiary company with  a motive to earn profits and promotion of 

business and relied on the judicial decisions and directed the ld. 

Assessing Officer in calculating disallowance under Rule 8D (ii) and (iii) 

and to exclude investments made in subsidiary companies.  The ld. 

Authorised Representative supported his arguments  with decision of 

Co-ordinate Bench in the case of EIH Associated Hotels Limited (supra) 

observed at para 6 page 10 to 12 as under:- 

‘’6. We have heard the submissions made by the rival 
parties. We have also examined the orders passed by the 
authorities below and the judgments/orders cited by the 
representatives of both the parties. The first issue in the 
appeal of the assessee relates to dis-allowance made u/s. 
14A r.w.r. 8D. The Assessing Officer has made dis-
allowance to the tune of Rs. 4,32,66,500/-.The contention 
of the assessee is that the assessee has earned dividend 
income of ₹ 4.6 Lakhs which is fully exempt u/s. 10(34)  of 
the Act. The assessee has made voluntarily dis-allowance 
of ₹45,927/- u/s. 14A. The assessee has made fresh 
investments to the tune of  ₹9.4 Crores during the year. 
The Assessing Officer held that the investments have been 
made from the fresh secured loans obtained during the 
year by the assessee. The CIT(Appeals) after going 
through the submissions made by the parties has come to 
the conclusion that the assessee has made investments 
from its own funds except for the short term investments 
made in HDFC Cash Management Fund and DSPML 
Cash Plus Fund in respect of which the amounts were 
invested from interest bearing funds borrowed from HBSC. 
The Revenue has not been able to controvert the findings 
of CIT(Appeals). 
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We are of the considered opinion that the investments 
made by the assessee in the subsidiary company are not 
on account of  investment for earning capital gains or 
dividend income. Such investments have been made by 
the assessee to promote subsidiary company into the hotel 
industry. A perusal of the order of the CIT(Appeals) shows 
that out of total investment of ₹ 64,18,19,775/-,₹ 
63,31,25,715/- is invested in wholly owned subsidiary. This 
fact supports the case of the assessee that the assessee 
is not into the business of investment and the investments 
made by the assessee are on account of business 
expediency. Any dividend earned by the assessee from 
investment in subsidiary company is purely incidental. 
Therefore, the investment made by the assessee in its 
subsidiary are not to be reckoned for dis-allowance u/s. 
14A r.w.r. 8D. The Assessing Officer is directed to re-
compute the average value of investment under the 
provisions of Rule 8D after deleting investments made by 
the assessee in subsidiary company. Accordingly, this 
ground of appeal of the assessee is partly allowed and that 
of the Revenue is dismissed. The findings of the 
CIT(Appeals) on the issue are accordingly modified’’. 

 
 

8. Further, the contention of the Revenue before us that the 

Revenue has not accepted the said decision of the Tribunal and appeal 

has already been filed before Jurisdictional High Court and the same is 

pending.  We are of the opinion that mere pendency of appeal cannot 

be a reason to take different view.  The order of the Tribunal is binding 

on all authorities in the state of Tamil Nadu and Puducherry.  

Considering the apparent facts, material evidence and judicial 

decisions, the ld. Commissioner of Income Tax (Appeals) has dealt 

elaborately and discussed judicial decisions and directed the ld. 

Assessing Officer to exclude the investments made in subsidiary 
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companies for the purpose of computation of disallowance u/s.14A 

r.w.r. 8D(ii)  &(iii) of the Act and also written submissions viz-a-viz the 

explanations and partly allowed the appeal. We are not inclined to 

interfere  with the order of Commissioner of Income Tax (Appeals) on 

the direction for recomputation of disallowance u/sec. 14A r.w.r8D (ii) 

and (iii) and we uphold the order of the Commissioner of Income Tax 

(Appeals) and dismiss the appeal of the Revenue. The appeal of the 

Revenue is dismissed. 

9. Consequently, the appeal of the Revenue  in ITA 

No.1869/Mds/2016 for assessment year 2011-12 is dismissed.   

 

10. In the result, the appeals of the  Department in ITA Nos. 

1868 & 1869/Mds/2016 are dismissed.  

 Order pronounced on  Thursday,  the 8th day of  September,  2016, 

at Chennai.  

    
 

              Sd/-       Sd/- 

 (चं� पजूार�)  
(CHANDRA POOJARI) 

लेखा सद�य /ACCOUNTANT MEMBER    

 (जी. पवन कुमार) 
(G. PAVAN KUMAR) 

�या�यक  सद�य/JUDICIAL  MEMBER 
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