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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the assessee is directed against the order of
the Commissioner of Income Tax (Appeals) — 1, Chennai, dated

08.03.2016 and pertains to assessment year 2007-08.

2. Shri G. Seetharaman, the Ld. representative for the

assessee, submitted that the assessee sold agricultural land at
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Padur Village and offered capital gain for taxation. According to the
Ld. representative, the land at Padur village was classified as wet
land. The assessee, in fact, was cultivating paddy in the said land.
This is evidenced from the adangal and chitta extracts maintained
by the Village Administrative Officer. However, the assessee
wrongly included the capital gain in the total income. According to
the Ld. representative, capital gain on sale of agricultural land is
exempt for taxation under the Income-tax Act. In other words, the
capital gain on sale of agricultural land is also considered to be an
agricultural income, hence, it cannot be subject matter of taxation

under the Income-tax Act.

3. The Ld. representative for the assessee further submitted
that an appeal was filed before the CIT(Appeals) contending that
the income was wrongly included in the total income, therefore, in
view of the judgment of Madras High Court in Sakuntala
Vedachalam & Vanitha Manickavasagam v ACIT (369 ITR 558), the
profit on sale of agricultural land cannot be included in the total
taxable income. The CIT(Appeals) ignoring the evidence filed by
the assessee, observed that the assessee has not adduced any

evidence to show that the land in question is an agricultural land.



3 L.T.A. No.1221/Mds/16

Referring to the copy of adangal and chitta extracts, a copy of which
is available at page 4 and 5 of the paper-book, the Ld.
representative submitted that these are the revenue records which
indicate that the land in question is agricultural land and the
assessee was cultivating paddy. Therefore, according to the Ld.
representative, the CIT(Appeals) is not justified in saying that the

assessee has not adduced any evidence.

4. On the contrary, Shri B. Sahadevan, the Ld. Departmental
Representative, submitted that the assessee admittedly has not
claimed that the land in question is agricultural land, before the
Assessing Officer. The assessee voluntarily offered the gain on
sale of the land for taxation. Therefore, the Assessing Officer
accepted the offer made by the assessee. According to the Ld.
D.R., the CIT(Appeals) found that there was no evidence to indicate
that the land in question is agricultural land. The CIT(Appeals)
further found that even if it is agricultural land, it is not eligible for
exemption since the said land was within the city limit. Therefore,
according to the Ld. D.R., the CIT(Appeals) has rightly confirmed

the order of the Assessing Officer.
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5. We have considered the rival submissions on either side and
perused the relevant material available on record. The assessee
claims that the profit on sale of land was wrongly included in the
total taxable income. This Tribunal is of the considered opinion that
if the land in question is actually an agricultural land, the profit on
sale of the land cannot be a subject matter for taxation under the
Income-tax Act provided it is situated beyond the prescribed limit
from the city/municipality. Even if the assessee, by mistake,
included the agricultural income or gain on sale of agricultural land
in the total taxable income, that cannot be a reason for making an
addition. If it is really an agricultural income or profit on sale of

agricultural land, the profit has to be necessarily excluded.

6. The assessee has now produced copies of adangal and
chitta extracts. These documents show that the land was classified
as wet land in the State revenue records and the assessee was also
cultivating paddy in the said land. The very fact that the land was
classified as wet land shows that there was a source of irrigation in
the land either from river or from natural source. However, these
documents were not examined by both the authorities below.

Moreover, it has to be examined whether the land in question falls
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within the city / notified municipality or it is beyond the prescribed
limit of the city / municipal limit. Since these facts were not
examined by the Assessing Officer, this Tribunal is of the
considered opinion that the matter needs to be re-examined.
Accordingly, the orders of the lower authorities are set aside and the
entire issue is remitted back to the file of the Assessing Officer. The
Assessing Officer shall reconsider the issue in the light of the copies
of chitta and adangal extracts filed by the assessee and thereafter
find out the distance between the municipal limit and the land in
question and decide the issue in accordance with law, after giving a

reasonable opportunity to the assessee.

7. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced on 31% January, 2017 at Chennai.
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