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3EA/ORDER

PER N.K. BILLAIYA, AM:

These three appeals by the assessee are preferred against three
different orders of the Ld. CIT(A)-40, Mumbai pertaining to
Assessment years 2002-03, 2006-07 & 2008-09. The grievance of the

assessee is same in all the captioned appeals therefore they were
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heard together and disposed of by this common order for the sake of

convenience and brevity.

2. At the very outset, the Ld. Counsel for the assessee stated that
he is not pressing ground No. 1 in all the captioned appeals, the same

is dismissed as not pressed.

3. The issues raised vide ground No. 2 are identical in all the
captioned appeals though quantum may defer and it relates to the

disallowance of interest expenditure.

4, The Ld. Counsel for the assessee brought to our notice the
decision of the Tribunal in assessee’s own case for assessment years
2007-08, 2009-10 and 2010-11 in ITA Nos. 5135, 5136/M/2012 and
2151 /M/2013. Itis the say of the Ld. Counsel that on identical set of
facts, the Tribunal has restored the issue to the file of the Ld. CIT(A)

for fresh consideration as per the directions of the Tribunal.

6. The Ld. Departmental Representative fairly conceded to this.

7. We have carefully gone through the order of the Tribunal
(supra). The Tribunal at para 5 & 6 of its order has held as under:

“We have carefully perused the orders of the authorities
below. While disposing the ground relating to the disallowance of
interest, we find that the Ld. CIT(A) has followed the findings given
in the case of Eminent Holdings Pvt. Ltd. We find that the
Tribunal in the case of Eminent Holdings in ITA Nos. 2139, 2140
and 2141/Mum/2013 have followed the decision of the Tribunal
given in common group case of Hitesh S. Mehta at para 2.3 of the
order and restored the matter to the file of the Ld. CIT(A) for fresh
adjudication.  Respectfully following the findings of the Co
ordinate Bench, we restore this issue to the files of the Ld. CIT(A)
for fresh adjudication after giving reasonable opportunity of being
heard to the assessee.
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Before closing this issue, the Ld. Counsel for the assessee
pointed out that the Ld. CIT(A) has held that the issue of interest
expenditure is pending before the Hon’ble Special Court. It is the
say of the Ld. Counsel that the proceedings in which the said issue
of interest was issued by the custodian have been already
concluded which fact has already been recorded by the Ld. CIT(A)
in the impugned order. We, therefore, direct the Ld. CIT(A) to
consider this fact while deciding the issue afresh. The Ld. CIT(A)
may also direct for the taxing of income in the hands of the
recipient (family members) in accordance with the method of
accounting followed by them and as per the provisions of the law.
Ground No. 4 is treated as allowed for statistical purpose”.
Respectfully following the decision of the Co-ordinate Bench,

we restore this issue to the file of the Ld. CIT(A). The Ld. CIT(A) is
directed to decide the issue afresh in the light of the directions given
hereinabove. Ground No. 2 of the captioned appeals is treated as

allowed for statistical purpose.

8. The next grievance relates to the charging of interest u/s. 234A,
234B and 234C of the Act. The levy of interest is mandatory though
consequential. We, accordingly direct the AO to levy interest as per

the provisions of the law.

ITANo.1312/M/2014- A.Y. 2008-09

9. The additional grievance of the assessee relates to the
calculation of Book Profit u/s. 115]B of the Act.

10. In our considered opinion, this ground is consequential to our
decision given for ground No. 2 (supra). This ground is accordingly

disposed of.

11. Ground No. 3 of ITA No. 1312/M/2014 is treated as allowed for

statistical purpose.
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12.  For similar reason ground No. 5 is also restored to the file of
the AO to be decided in the light of the findings given for ground No.
2 & 3 (supra).

13. In the result, the captioned appeals are treated as allowed for

statistical purpose.

Order pronounced in the open court on 16% October, 2015
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