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ORDER

PER RAM LAL NEGI, JM

This appeal has been filed by the revenue against order dated 27/02/2014
passed by the Ld. CIT(Appeals)-16 Mumbai for the Asst. Year 2006-07.

2. The revenue has challenged the impugned order on the following effective
grounds:-
1. “On the facts and in the circumstances of the case and in law, the
Ld. CIT(A) erred in rendering as infructuous, the A.O’s order dated
24/02/2010 giving effect to the order dated. 18/02/2010 passed
u/s 263 by CIT-8, Mumbai, on the basis of order dated 21/02/2014
of the Hon’ble ITAT, Mumbai, in ITA No. 2186/Mum/2010 in
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assessee’s case, setting-aside the order u/s 263 dated
21/02/2014 of CIT-8, Mumbai, without appreciating that the order
of the Hon’ble ITAT is being challenged before the Hon’ble High
Court of Bombay.”

2. “On the facts and in the circumstances of the case and in law, the
Ld. CIT(A) erred in rendering as infructuous, the A.O’s order dated
24/02/2010 giving effect to the order dated. 18/02/2010 passed
u/s 263 by CIT-8, Mumbai, on the basis of order dated 21/02/2014
of the Hon’ble ITAT, Mumbai, without appreciating the fact that
Department is filling appeal u/s. 260A before the Hon’ble High
Court, against the order dated 21/02/2014 of the Hon’ble ITAT,
Mumbai, in ITA No. 2186/Mum/2010 in assessee’s case, setting-
aside the order u/s 263 dated 21/02/2014 of CIT-8, Mumbai.”

3. In the present case the assessee filed its return of income declaring the
total income of Rs. 2,76,521/- after claiming deduction u/s 80IB(10) of the
Income Tax Act, 1961(in short the Act.) amounting to Rs. 3,75,74,742/-. The
return was processed and tax liability was computed u/s 115JB of the Act. The
Ld. CIT issue show-cause notice u/s. 263 of the Act, on the ground that since
the land was not registered in the name of the assessee, the assessee is not
entitled for deduction u/s 80IB(10) of the Act. Accordingly, the Ld. CIT directed
to the A.O withdraw the deduction u/s 80IB (10). In compliance thereof, the
A.O disallowed the deduction an re-assessed the total income of the assessee at
Rs. 3,78,51,260/-. The revision order was challenged by the assessee before
the Tribunal. The Tribunal after hearing the parties set aside the order of the
CIT passed u/s 263 of the Act, and dismissed the department’s appeal. The
present appeal has been filed by the revenue against the impugned order

passed by the Ld. CIT(A) in appeal filed by the assessee challenging the
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assessment order passed by the AO under section 143(3) read with section 263

of the Act.

4. At the outset, the Ld. Authorised Representative (AR) submitted that in
this case, since the ITAT has set aside the order of the CIT passed u/s 263 of
the Act, the order of A.O giving the effect of order u/s 263 of the Act, does not

survive. The Ld. Departmental Representative did not dispute the facts.

S. We have heard the rival contentions and perused the material placed
before us. We notice that the co-ordinate bench has allowed the appeal of
assessee, ITA No. 2186/M/2010 filed against order dated 18/02/2010 passed
by the Ld. CIT u/s 263 of the Act for the A.Y. 2006-07 holding that the power
of revision exercised by the CIT is not in accordance with law. Hence, the order
passed by the Ld. CIT(A) against the assessment order passed under section
143(3) read with section 263 of the Act does not have legs to stand on its own.
Accordingly, we uphold the order passed by the Ld. CIT(A) and dismiss the

grounds of revenue’s appeal.

6 In the result appeal filed by the revenue for A.Y. 2006-07 is dismissed.

Order pronounced in the open court on 8th June, 2016

Sd/- Sd/-
(B.R.BASKARAN) (RAM LAL NEGI)
ACCOUNTANT MEMBER JUDICIAL MEMBER
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