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O  R  D  E  R 
                                                                      
Per Shri  Vijay  Pal Rao, J.M.  : 

     This appeal by the assessee is directed against the order dt.23.12.2016 of 

Commissioner of Income Tax (Appeals), Bangalore for the Assessment Year 

2007-08. 

2.   The assessee has raised the following grounds :   
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3.    Ground Nos.2 & 3 are regarding assessment of capital gains in the hand of 

the assessee as against the claim of HUF.  The assessee is an individual and filed 

return of income for the Assessment Year under consideration on 31.7.2007.  

Subsequently, the Assessing Officer received information from the Investigation 

Wing that the assessee along with four others had executed a Joint 

Development Agreement (in short JDA)  dt.11.7.2006 with builder M/s. Latitude 

Projects Pvt. Ltd.  As per the said agreement in consideration of the assessee 

agreeing to transfer undivided share of land 50%, the builder agreed to 

construct and deliver 3,846 sq. ft. of super built up area in the form of 

apartment along with 52% of car parking and other amenities in the 

constructed area.  Since the assessee did not offer any capital gain in the return 

of income and this transaction was in the nature of  transfer of land therefore, 

the Assessing Officer proposed to assess the capital gain accrued in the hands 

of the assessee and reopened the assessment by issuing notice under Section 
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148 of the Income Tax Act, 1961 (in short 'the Act')  on 27.03.2014.  In the 

reassessment the Assessing Officer had computed the capital gain as per the 

market value of super built up area amounting to Rs.56,26,692.  The assessee 

challenged the action of the Assessing Officer before the CIT (Appeals) and 

contended that since the JDA was executed by five members of the family and 

therefore property belongs to the HUF and any capital gain arising out of the 

JDA has to be charged in the hand of the HUF.   However, the CIT (Appeals) was 

not convinced with the contention of the assessee and confirmed the action of 

the Assessing Officer. 

4.     Before us, the learned Authorised Representative of the assessee has 

reiterated his contention as raised before the authorities below and submitted 

that the property in question was purchased on 14.10.1959 and 22.1.1962 and 

thereafter there was partition among the family members and on 24.6.2002 

there was a  Memorandum of family partition whereby the partition took place 

way back on 14.8.1980 was reduced in writing and registered.  Therefore the 

learned Authorised Representative has submitted that after the partition the 

property again belongs to the new HUF of which Sri K.R. Ravishankar is the 

Karta and  the members of the HUF.  Hence the learned Authorised 

Representative has submitted that when the property belongs to the family and 
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particularly to the HUF then the capital gain arising out of the JDA cannot be 

assessed to tax in the hand of the assessee. 

5.    On the other hand, the learned Departmental Representative has relied 

upon the findings of the authorities below  and submitted that except the 

submissions and claim made by the assessee there is no document which can 

demonstrate that there was any HUF in existence at any point of time.  He has 

further contended that even the JDA was signed by all the  owners in their 

individual capacity and not in the capacity of Karta of HUF.  Therefore the claim 

of the assessee cannot be accepted in the absence of any material to show that 

there was a HUF and the land in question belongs to HUF. 

 

6.     We have considered the rival submissions as well as the relevant material 

on record.  There is no dispute that the JDA dt.11.7.2206 was signed by the co-

owners of the land in their individual capacity.  There is no mention of the 

ownership of the land belongs to HUF either in the JDA or in any other 

document.  Further the assessee has not  produced any record to show that the 

HUF was in existence as there is no return of income ever filed by so called 

HUF.  The CIT (Appeals) has dealt with this issue in paras 6.1 and 6.2 as under :   
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Thus it is clear that the JDA was signed by the assessee along with 4 co-owners 

in the capacity of the co-owners of the land and nowhere there is any 

expression or indication that the JDA was signed on behalf of the HUF.  The 

facts recorded by the CIT (Appeals) has not been disputed by the assessee 
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however the only contention of the learned Authorised Representative is that 

since the property was purchased long back and thereafter there was a 

partition in the family therefore the land belongs to HUF.  We do not find any 

substance or merit in this contention of the AR of the assessee in the absence 

of establishing this fact that any HUF was in existence and the JDA was 

executed on behalf of the HUF.  Accordingly, we do not find any error or 

illegality in the impugned order of the CIT (Appeals) qua this issue. 

6.      Ground Nos.4 to 6 are regarding the transaction under JDA amounts to 

transfer of capital asset. 

7.     We have heard the learned Authorised Representative as well as learned 

Departmental Representative and considered the relevant material on record. 

This issue is covered by the Hon'ble jurisdictional High Court in the case of CIT 

Vs. Dr.T.K. Dayalu 202 Taxman 531.  The CIT (Appeals) has decided this issue by 

following the decision of Hon'ble jurisdictional High Court cited supra, 

therefore, once the possession was given to the builder for construction of 

housing project then in view of the binding precedent of Hon'ble jurisdictional 

High Court in the case of  CIT Vs. Dr.T.K. Dayalu (supra) we do not find any 

reason to interfere with the finding of the CIT (Appeals). 
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8.      Ground Nos.7 & 8 are regarding rejection of claim of deduction under 

Section 54F of the Act. 

9.     We have heard the learned Authorised Representative as well as learned 

Departmental Representative and considered the relevant material on record.  

The CIT (Appeals) has rejected the claim of the assessee in para 9.2 as under :   

 

different from the case of CIT Vs. Smt. K.G. Rukminiamma (supra), in which 
claim under Section 54F was allowed under Section 54 of the Act. Accordingly, I 
find no occasion to interfere with the order of Assessing Officer on this issue.”  
 

Thus it is clear that the CIT (Appeals) has not gone into the merits of the issue 

but the claim has been rejected on technical ground that the assessee has not 

claimed this deduction under Section 54F of the Act in the return of income.  It  
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is pertinent to note that when the assessee has not offered any capital gain in 

the return of income then the question of claiming the deduction under Section 

54F in the return of income does not arise.  Even otherwise the assessee took a 

stand that the capital gain is not assessable in the hand of the assessee.  

Therefore the CIT (Appeals)’s view is completely misunderstanding of the 

decision dt.31.07.2013 of Hon'ble jurisdictional High Court  in the case of 

Unique Shelters Pvt. Ltd.  V. Union of India which was relied upon by the CIT 

(Appeals) while rejecting the claim of the assessee.  Once the Assessing Officer  

has proposed to make the addition of capital gain in the hand of the assessee 

then all other related claim or deduction attached to the addition of income are 

to be taken into account.  Therefore in view of the facts and circumstances  of 

the case when the claim of the assessee on merit is prima facie allowable in 

view of the decision of Hon'ble jurisdictional High Court  in the case of CIT Vs. 

K.G. Rukmani Amma 331 ITR 211, we set aside the impugned order of CIT 

(Appeals) on this issue and remit the same to the record of the CIT (Appeals) for 

deciding on merits.  Needless to say that an opportunity of hearing be  afforded 

to the assessee before passing the order. 
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10.   In the result, the appeal of the assessee is partly allowed. 

           Order pronounced in the open court  on 28th  April,  2017. 

 

      Sd/-                                                
(ARUN KUMAR GARODIA) 

Accountant Member  

 Sd/-                                           
(VIJAY PAL RAO) 
Judicial Member  

Bangalore, 
Dt.28.04.2017. 
 
*Reddy gp 
 
Copy to : 

1. Appellant 
2. Respondent 
3. C.I.T.                   
4. CIT(A) 
5. DR, ITAT, Bangalore. 
6. Guard File. 

 
        Assistant Registrar 
Income Tax Appellate Tribunal 
               Bangalore. 

 
 
 
 
 
 
 
 
 
 
 
 


