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These cross appeals have been filed by the assessee and the revenue
against order dt. 30/03/2013 passed by the Ld. CIT(Appeals) Mumbai, for the
Asst. year 2008-09.

ITA No. 5009/MUM/2013 (AY 2008-09)

2. Brief facts of the case are that the appellant being engaged in the business
of manufacturing and sale of Bulk Drugs and intermediates as well as service
centre business, filed its return of income on 29.09.2008 declaring total loss of
Rs. 1,37,94,310/-. The revised return was subsequently filed declaring total
income of Rs. 2,64,37,058/-. After scrutiny the AO passed the assessment
order u/s 143(3) determining the total income of Rs. 2,87,84,010/- making
certain disallowances. Against the said assessment order the assessee filed
first appeal before the Ld. CIT(A). The Ld. CIT(A) after hearing the assessee
partly allowed appeal filed by the assessee. However, upheld the certain
disallowances made by the AO including the miscellaneous expenditure

amounting to Rs. 4,68,871/- an ad-hoc basis @ 10% of the total expenses.

3. Aggrieved by the impugned order passed by the Ld. CIT(A). The assessee is
in appeal before the Tribunal. The assessee has raised the following grounds of

appeal:-

1. On the facts and in the circumstances of the case and in law, the
CIT(A) erred in upholding the action of the AO in disallowing the
miscellaneous expenditure amounting to Rs. 4,68,871/- on ad-hoc

basis at the rate of 10% of the total expense..

2. The appellant prays it be held that the aforesaid expenses are for
the purpose of business and hence allowable in its entirety u/s

37(1) of the Act.
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4. Before us the Ld. Authorized Representative for the assessee (AR) submitted
that the Ld. CIT(A) has wrongly upheld the disallowance of Rs. 4,68,871/-
made by the AO out of Rs. 46,88,715/- claimed by the assessee as business
expenses under the head other expenses, @ 10% of the total expenses on ad-
hoc. The Ld. AR invited our attention to details of miscellaneous expenditure
reflected in the impugned order passed by the assessee has been incurred
exclusively for purpose of business, the Ld. CIT(A) has wrongly confirmed the

action of the AO.

5. On the other hand, the Ld. Departmental Representative (DR) submitted
that since the assessee has failed to produce complete details of the
expenditures of miscellaneous expenses during the assessment proceeding or
even during the appellate proceedings, the Ld. CIT(A), has rightly confirmed the

disallowance of miscellaneous expenditure @10% of the total expenses.

6. We notice that out of the total expenses claimed, the assessee has paid
service tax of Rs. 30,76,923/-. Hence, it is incorrect to hold that the said
amount was not incurred for the purpose of business. Therefore, we are of the
considered view that assessee is entitled to claim Rs. 30,76,923/- as business
expenditure. The Ld. CIT(A) has wrongly confirmed the ad-hoc disallowance @
10% on the amount paid by the assessee towards service tax. Accordingly, we
modify the order of the Ld. CIT(A) and direct the AO to exclude the service tax
of Rs. 30,76,923/- from the total amount claimed by the assessee as
miscellaneous expenditure under the head other expenses to recomputed the

Ad-hoc disallowance @ 10% on the remaining amounts.

7. In the result appeal filed by the assessee for the A.Y. 2008-09 is partly

allowed.
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ITA No. 4845/MUM/2013 (AY 2008-09)

2. The revenue has challenged the impugned order on following effective

grounds:-

1. “On the facts and circumstances of case and in law, the Ld.
CIT(A) erred in deleting the disallowance of interest expenses of Rs.
18,78,077/- u/s 36(10(iii) of the L.T.Act, 1961 holding that the entire
interest free advances given from the available own funds i.e. share

capital.”

2. “On the facts and circumstances of case and in law, the Ld. CIT(A)
erred in not appreciating the fact that the assessee is a loss making
concern and its share capital was already fully invested which
implies that own funds were not available with the assessee,
therefore, the ratio of facts of M/s. Reliance Utilities & Power Ltd. is
not applicable to the facts of the case.”

3. “On the facts and circumstances of case and in law, the Ld. CIT(A)
erred in not appreciating that interest free own funds were not

available for the purpose of giving advances.”

4. The appellant prays that the order of Ld. CIT(A) on the above

grounds be set aside and that of the Assessing Officer be restored.”

3 At the outset, the Ld. Counsel for the assessee submitted that the tax effect
in this case is below 10,00,000/- as the disallowance of interest u/s36(1)(iii) of

the Act claimed by the assessee is Rs. 18,78,077/-. Hence, as per the CBDT
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Circular No. 21 of 2015, dated 10/12/2015, the present appeal is not

maintainable.

4. The Ld. DR fairly admitted that the tax effect in department’s appeal is
below 10 Lakhs, Further, the issue raised in appeal does not fall under any of
the exceptions specified in para 8 of the Circular. Since, it has been specifically
clarified in the Circular aforesaid that the instruction will apply retrospectively
to all the pending appeals; the present appeal filed by the revenue is not

maintainable. We, therefore, dismiss the same in limine.

Order pronounced in the open court 31st May, 2016.
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