IN THE INCOME TAX APPELLATE TRIBUNAL “D” BENCH, MUMBAI

BEFORE SHRI MAHAVIR SINGH, JM AND SHRI RAJESH KUMAR, AM

RT3 /. T.A. No.2747/Mum/2014
(fraRor a¥ / Assessment Year : 2006-07)

Mrs. Rani Kusum Rai, aarH/ | Income Tax Officer -18 (2)(1),
87, Ranade road, Bhatia Bldg, Piramal Chambers,

2" floor, Dadar, Mumbai- Vs. | Lalbaug,

400028 Mumbai-400012

it s@Tr °./ PAN :ADMPRO143C

3rdfremeff 31k & / Appellant by | Shri S J Jain
Scaedt &1 3R A/Revenue by Shri B S Bist

ge1a1s #T ARG / Date of Hearing : 8.11.2016
gIyuTT T d@ /Date of Pronouncement :8.11.2016

A / ORDER

PER RAJESH KUMAR, AM
The appeal filed by the assessee is directed against the order dated
18.2.2014, passed by the CIT(A)-29, Mumbai, for the assessment year 2006-

07 in the penalty order passed by the AO u/s 271(1)(c) of the Act.

2. The sole ground raised in this appeal is against the confirmation of
penalty levied by the AO under section 271(1)(c) of the Income Tax Act.

1961.
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3. Brief facts of the case are that the assessee filed her return of income on
8.3.2007 declaring total income at Rs.1,20,000/- for the assessment year under
consideration. Subsequently, the case was selected for scrutiny CASS and
statutory notices u/s 143(2) and 142(1) of the Income Tax Act, 1961 were issued
and served upon the assessee. Thereafter, the AO completed the assessment
u/s 143(3) of the Act at an amount of Rs.35,42,876/- by making addition of
Rs.17,40,000/- on account of cash deposits and cheque deposits of
Rs.17,02,876/- totaling to Rs.34,42,876/-. The AO also initiated penalty

proceedings u/s 271 (1)(c) of the Act for concealment particulars of income.

4. At the time of hearing, the learned counsel submitted before us that the
quantum on which the AO has imposed penalty u/s 271(1)(c ) of the Act has
been challenged before the Mumbai Bench of the Tribunal and the Tribunal vide
order dated 26.4.2016 passed in ITA No. 8474/Mum/2010 for the
assessment year under consideration has restored the appeal to the
file of AO for verification of facts and framing fresh assessment.
Therefore, the penalty order passed by the AO has no legs to stand.
The Id. AR prayed that in the changed circumstances, the penalty
imposed by the AO and confirmed by Id.CIT(A) be deleted and appeal
filed by the assessee be allowed.

5. The Id. DR did not object to the plea put forth by the Id.AR.
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6. We have considered the rival submissions and perused the material placed
on record including the orders passed by the lower authorities and the order of
the Tribunal in quantum appeal of the assessee. We find that in the quantum
appeal, the tribunal has noted that the AO has made addition of Rs.34,42,876/-
without verifying the facts on record and even without calling the parties in
question for cross-verification including giving an opportunity of being heard to
the assessee to argue her case and therefore, the quantum appeal was restored
to the file of the AO for cross-verification and providing fair and reasonable
opportunity to the assessee to submit her contention. The relevant finding of the
Tribunal are as under :

“6. We have considered the rival submissions and perused the relevant
material placed before us. We find from the records that the assessee has
produced the bank accounts and other documents which prove the fact
that the assessee had advanced money by account payee cheques to
various parties in earlier years and also proved that the assessee was
having FDRs which were matured and credited in the bank of the
assessee. Under the present circumstances and facts, we are of the
considered opinion that ends of justice would be met if the assessee is
given one more opportunity before the AO to prove her case. Therefore, in
view of the above discussions, we set aside the orders of |d.CIT(A) on all
the issues and restore the same back to the AO for both the years for
adjudication afresh after considering and verification of various evidences
as may be filed by assessee. The assessee is also directed to co-operate
with the AO for speedy disposal of the appeals.”

In view of the above order of the coordinate bench restoring the matter to the

file of the AO for fresh adjudication, the penalty order passed by the AO did not
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have legs to stand, therefore, we set aside the order of Id.CIT(A) and direct the
AO to delete penalty with the liberty to initiate the said proceedings afresh if so

warranted while making the fresh assessment in the set aside proceedings.

7. In the result, appeal of assessee is allowed for statistically purposes.

Order has been pronounced in the Open Court on 8.11.2016.
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