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3meer / ORDER
PER D. KARUNAKARA RAO, AM:

This appeal filed by the Revenue on 2.6.2014 is against the order of the CIT
(A)-38, Mumbai dated 27.2.2014 for the assessment year 2010-2011.

2. The core issue raised in this appeal relates to the levyabilty of penalty
u/s 271AAA of the Act when there is no warrant in the name of the assessee
initiating search and when the assessments were made u/s 153C of the Act. Briefly
stated relevant facts of the case are that there was a search action in the case of
Shri Hasmukh Jokmal Jain and Shri Indramal Solanki on 8.5.2009. Subsequent to the
search action, there was a survey u/s 133A of the Act on the premises of the
assessee, who is a proprietor of M/s. Darshan Gold, a proprietary concern. It is an
undisputed fact that the assessments in the case of the assessee were completed
u/s 153C of the Act and not u/s 153A of the Act.

3. With the background of the above facts, Ld Counsel for the assessee
demonstrated that the penalty proceedings initiated u/s 271AAA of the Act in the

case of the assessee and levied penalty of Rs. 20 lakhs. In this regard, Ld Counsel



for the assessee submitted that such levy of penalty is unsustainable in law in view
of the provisions of section 271AAA of the Act. Further, Ld Counsel for the assessee
brought our attention to the language of the said section 271AAA of the Act and
read out that “the Assessing Officer may........... direct that, in a case where search
has been initiated under section 132 on or after the 1 day of June, 2007 [but
before the I day of July, 2012]........... ”

4, On the other hand, Ld DR for the Revenue relied on the penalty order of the
AO and submitted that this is the case where assessee complied with the declaration

made u/s 132(4) of the Act and paid taxes thereon.

5. We have heard both the parties and perused the orders of the Revenue
Authorities as well as the provision of section 271AAA of the Act. There is no
dispute on the fact that the assessee offered the disclosed income and paid taxes.
That issue on quantum reached the finality. When comes to the penalty
proceedings, the AO erroneously initiated the penalty proceedings u/s 271AAA of the
Act when the present assessee is not covered u/s 132 of the Act. He is covered only
u/s 133A of the Act. Section 271AAA is not relevant for initiating such proceedings
legally. Further, on perusal of the order of the CIT (A), we find paras 6.1 to 6.3 are
relevant in this regard. Considering the importance of the relevant para 6.3 of the
impugned order and for the sake of completeness of this order, the same is

extracted as follows:-
“6.3. In view of the above, I am of the view that the provisions of section 271AAA
of the Act can be invoked only in respect of the assessee, who has been searched
u/s 132 of the Act. No search u/s 132 of the Act was conducted in the case of the
appellant. Survey operation u/s 133A of the Act cannot lead to initiation of penalty
proceedings u/s 271AAA of the Act. The penalty in the case should have been initiated

u/s 271(1)(c) of the Act. In view of the above, the penalty levied u/s 271AAA of the
Act amounting to Rs. 20,00,000/- is hereby deleted.”

6. Considering the above, we are of the opinion that the CIT (A) has rightly
adjudicated the issue as per the provisions of the Act and in accordance with law.
Therefore, in our view, the decision taken by the CIT (A) is fair and reasonable and it
does not call for any interference. Accordingly, grounds raised by the Revenue are

dismissed.

7. In the result, appeal of the Revenue is dismissed.



Order pronounced in the open court on 16" December, 2015.
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