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AMRAT/ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

These appeals of the assessee are directed against the

order of the Commissioner of Income Tax (Appeals)-Il (i/c), Madurai
dated 20.01.2012 and pertains to the assessment years 2004-05 &
2005-06. Since common issue arises for consideration in both the

appeals, we heard the same together and disposing of the same by

this common order.
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2. Shri S. Sridhar, the Ld. Counsel for the assessee submitted
that the Assessing Officer levied penalty of %1,25,000/- for each
assessment year. The assessee is a director of M/s. Susee Cars &
Trucks (P) Ltd., and M/s. Susee Motors. There was a search
operation in the premises of the assessee on 04.06.2006. The
assessee infact filed the return of income for the assessment year
2004-05 on 12.10.2004 disclosing a taxable income of ¥56,630/-
and agricultural income of ¥90,110/-. Consequent to the search
operation, the assessee filed return under Section 153A(a) of the
Income Tax Act, 1961 (in short ‘the Act’) disclosing the very same
income which was admitted in the earlier return on 12.10.2004.
The Assessing Officer however by an order dated 18.12.2004
computed the total income at %3,13,754/- which includes
undisclosed income of %¥2,57,127/-. According to the Ld. Counsel,
the assessee infact invested in shares / securities to the extent of
%2,49,455/-. The Assessing Officer found that the assessee has not
accounted the investment made in shares / securities and
accordingly levied penalty. The Ld. Counsel for the assessee
submitted that there is no provision in the return of income for
disclosing the investment. When there is no provision in the return
of income, it cannot be said that the assessee has concealed any
part of the income. The fact that Form15H was filed shows that the
assessee disclosed the investment to the concerned authorities.
Therefore it cannot be said that there is a concealment of income.

3. On the contrary, Shri R. Durai Pandian, the Ld. Departmental
Representative submitted that the assessee has not disclosed the

investment made in shares and securities while filing return of
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income in response to issue of notice under Section 153A(a) of the
Act. Therefore the assessee has concealed part of income. Hence
the Assessing Officer has rightly found that the income of the
assessee was not disclosed for taxation.

4. We have considered the rival submissions on either side and
perused the material available on record. From the material
available on record, it appears the assessee has filed Form 15H
before the relevant authorities. Therefore the investment made by
the assessee in the shares and securities was within the knowledge
of the concerned authorities. Had the intention of the assessee
was to withhold the information from the income tax authorities, the
assessee would not have filed Form 15H before the concerned
authorities. Having filed the Form 15H before the authorities, the
omission to declare the income from such investment is only the
inadvertent error on the part of the assessee.  Moreover, the
penalty was levied only %1,25,000/- for each of the assessment
years. Having found that the omission to include the income from
such securities / shares is only inadvertent error and no column was
provided by the CBDT for disclosing the investment in the shares
and debentures, this Tribunal is of the considerable opinion that levy
of penalty under Section 271(1)(c) of the Act is not justified.
Accordingly, the orders of both the authorities below are set aside
and the penalty levied by the Assessing Officer for both the
assessment years is deleted.

5. In the result, the appeal of the assessee stand allowed.
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Order pronounced on 27" December, 2016 at Chennai.
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