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ORDER

Per 1.P. Bansal, JM

This appeal is filed by the assessee. It is directed against the order passed
by CIT(A) dated 26™ August 2011 for assessment year 2006-07. Grounds of

appeal reads as under:-

1. The learned CIT-Appeals erred in confirming the disallowance of Transport Expenses

of Rs. 3,58,474/- u/s 40(ia) for non deduction of TDS.

2. The assessee is an individual who is engaged in the business of contractors. During the

year under consideration the assessee had made payment to one party namely Gangotri Freight



aggregating to an amount of Rs. 3,58,474/- on account of transportation of goods. The details

of these payments are as under:-

Date Rate Bill Amount
27/7/2005 1025/- 40477/-

29/7/2005 1025/-  38140/-

29/7/2005 1025/-  40743/-

4/8/2005 1025/-  43552/-

5/8/2005 1100/- 36696/- 185358/-

Bill No. 1312

16/8/05 1100/-  37477/-
31/8/05 1100/-  42724/-
3/9/05 1250/-  51562/- 140763/-

Bill No. 1312
14/12/2005 1200/-  32353/- 32353/-

3. According to AO the assessee was required to deduct tax on these payments under the
provisions of section 194C. As the assessee did not deduct tax and paid it to the Government,
the AO invoked the provisions of section 40(a)(ia) and disallowed the aforementioned

amount.

4. Aggrieved assessee filed an appeal before CIT(A) who has also upheld the

disallowance. The assessee is aggrieved hence has filed aforementioned ground.

5. Notice of hearing was to the assessee through RPAD which has been duly received as
per acknowledgement placed on record. However on the fixed date of hearing none was
present on behalf of the assessee, therefore, we proceed to decide the present appeal ex parte

qua the assessee after hearing the Ld. DR.



6. The facts as mentioned in the statement of facts are that the payments made by the
assessee are not in pursuance to any contract either oral or written. It is thus the case of the
assessee that unless there is a contract oral or written, there was no obligation on the assessee
to deduct tax at source as individual payment in respect of each of GR did not exceed Rs.
50,000/-. The assessee in its statement of facts has also referred to the decision of Hon’ble
Punjab & Haryana High Court in the case of CIT Vs. United Rice Land Ltd. (322 ITR 594),
wherein it has been held that there being neither oral or written agreement between the
assessee and the transporter for carriage of goods nor it is proved that any charges were paid
to them in pursuance of a contract for a specific period, quantity or price, the assessee was not

liable to deduct tax u/s 194C from the payments made to the transporter.

7. Against such submission of the assessee, it is the case of the L.d. DR that these
payments have to be considered as made under a contract and when such payments are made
under a contract whether written or oral, the assessee is liable to deduct tax at source under the
provisions of section 194C. Therefore, Ld. DR pleaded that Ld. CIT(A) has rightly upheld that

these payments are disallowable.

8. We have heard Ld. DR and we have carefully gone through the assessment order as
well as the order passed by Ld. CIT(A). Vide letter dated 27™ Nov. 2008, filed during the
course of assessment proceedings, it was the first contention of the assessee that the provisions
of section 194C require that those payments should be made in pursuance of a contract. It was
the contention of the assessee that he has never entered into any contract with transporter and
as per aforementioned decision of Hon’ble High Court of Punjab & Haryana in the case of
CIT Vs. United Rice Land Ltd. (Supra), the assessee was not under an obligation to deduct tax
at source, therefore, the disallowance could not be made. Similar statements were made before
CIT(A). However, neither AO nor CIT(A) has properly appreciated this contention of the
assessee in the light of aforementioned decision of Hon’ble High Court of Punjab & Haryana
High Court. Once it is so contended by the assessee and if department still wants to proceed
with the issue then some material was required to be brought on record to suggest that there
was some oral or written contract between the assessee and the transporter. When a particular

point is raised before the authority then the said point has to be decided. Mere observation that



there was no necessity of written or oral contract is not sufficient and cannot support the case
of the revenue. There being no material on record to show that there was any written or oral
contract between the assessee and the transporter, we are of the opinion that according to
aforementioned decision of Punjab & Haryana High Court, the disallowance could not be
made under the provision of section 40(a)(ia) as the assessee did not have any liability to
deduct tax at source from the impugned payments. We delete the disallowance and allow the

appeal filed by the assessee.

9. In the result appeal filed by the assessee is allowed.

Order Pronounced in the open court on 18 -12-2013.
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