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O R D E R  

PER PAWAN SINGH, JM: 

1. The present appeal is filed by the assessee against the order of CIT(A)-12, Mumbai 

dated 07.10.2013 wherein the penalty order passed by the Assessing Officer (AO) u/s 

271(1)(c) of the Act was upheld. 

2. The brief fact of the case are that the assessee has filed return of income on 

30.09.2009, for Assessment Year (AY) 2009-10 declaring Nil income, by claiming 

loss of Rs. 4,41,09,738/- and thereafter filed revised return twice i.e. on 15.03.2010 

and 14.01.2010, respectively and the loss from initial figure of Rs. 4,41,09,738/- to 

Rs. 2,90,90,334/- was shown. The return of income was processed u/s 143(1) on 

31.10.2010 and subsequently taken for scrutiny and assessment order u/s 143(3)    was 
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passed on 05.12.2011, determining the total income of loss of  Rs. 2,18,98,066/- by 

making addition of doubtful debts of Rs. 71,92,268/- , which the assessee has not 

added back to the total income.  

3. Against the order of assessment, assessee has not preferred any appeal and thus the 

AO form his opinion for initiating penalty on 05.12.2011, for furnishing inaccurate 

particular of income on account of doubtful debts and inflicted a penalty of Rs. 

22,22,410/- in its order dated 30.05.2012, against which the appeal was preferred 

before the CIT(A).  

4. The CIT(A) while dealing with the appeal upheld the penalty and dismissed the appeal 

in its order dated 07.10.2013 against which the present appeal is filed before us.  

5. We have heard the Authorised Representative (AR) and Departmental Representative 

(DR) of the revenue and perused the material available on record.  

6. The AR of the assessee has argued that in fact the tax return preparer  and computed 

the loss for the relevant AY and duly added back the admissible items and 

inadvertently omitted to add back the provisions of BDS amounting to Rs. 71,92,268/- 

although all its full particulars had been disclosed in the audited financial statement of 

the assessee and during the assessment proceeding the representative of assessee 

voluntarily consented for provision of bad debts and the loss was recomputed at Rs. 

2,18,98,066/-, hence there was no concealment of fact nor inaccurate particular filed 

before the AO, and the AO as well as the First Appellate Authority (FAA) failed to 

properly appreciate the fact of the case.  

7. We have perused the assessment order dated 05.12.2011, wherein the AO in para 5 of 

its order has observed that in Profit & Loss A/c, the assessee has debited provisions of 

debt amounting to Rs. 71,92,268/- and after considering the explanation attached to 

section 36(1)(vii) the amount of debt was added back to the total income of the 

assessee and the total loss of assessee was assessed Rs. 2,18,98,066/- (2,90,90,334 – 

71,92,268 = 2,18,98,066/-).  

8. The AR of the assessee further relied upon the case titled as CIT vs. ECS Ltd. reported 

viz. (2010) 194 taxman 311/336 ITR 162 and CIT vs. Zoom Communication Pvt. Ltd. 

reported vide 327 ITR 510 (Del.) wherein the Hon’ble Delhi  High  Court in both the 

matters has considered that: 

‘so long as assessee has not concealed any material fact or any factual 

information given by him has not been found to be incorrect, he will not be 

liable to imposition of penalty u/s 271(1)(c), even if claim made by him is 
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unsustainable in law provided that he either substantial explanation offered by 

him or explained even if not substantiated is found to be bonafide. Even if the 

assessee make a claim which is not only incorrect in law, but is wholly without 

any basis and explained furnished by him for making such claim is not found 

to be bonafide  is not liable to penalty for concealment of income’.  

9. We find that in the present case the assessee has merely due to inadvertent omission 

added back the bad debts of Rs. 71,92,261/- though it was disclosed in the audited 

financial statement, hence there was no concealment of fact by the assessee and the 

order dated 30.05.2012 passed by AO is total misconceived and the same is set-aside.  

10. In the result, the appeal filed by the assessee is accepted. 

Order pronounced in the open court on this   31
st
   December 2015. 
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