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O R D E R 
 
PER RAM LAL NEGI, JM 

 
       The appellant/assessee has preferred these appeals against two orders 

dated 28/03/2014 passed by the CIT(Appeals)-10 Mumbai, pertaining to the 

Asst. Years 2001-02 & 2002-03. ITA No 5103 and 5104 have been filed against 

the orders of the Ld. CIT(A), whereby the Ld. CIT(A) confirmed the penalty 

levied by the A.O u/s 271 (1)(c) of the Income Tax Act, 1961 (in short ‘the Act’). 

The 3rd appeal has been filed by the assessee against order dated 28/03/2014 

passed by the Ld. CIT(A)-10, Mumbai, whereby the Ld. CIT(A) dismissed the 

appeal filed by the appellant/assessee against order dated 31/03/2011 passed 

by the A.O u/s 154 of the Act, 1961 by rectifying the order passed u/s 147 r/w 

section 147 of the Act. Since all the appeals pertain to the same assessee and 
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issues involved are common in all the three appeals, the same were clubbed 

and heard together and are being disposed of by this common order for the 

sake of convenience.                                                                                                          

 

ITA No. 5103/Mum/2014 A.Y. 2001-02 

 

2.  Brief facts of the case are that the assessee filed his return of income for 

the A.Y. 2000-01 declaring total income of Rs. 1,20,65,650/-. The assessment 

order was accordingly passed u/s 143(3) of the Act, determining the total 

income of the assessee at Rs. 1,20,65,650/- Subsequently it was notice that 

there is escapement of income by claiming deduction, u/s 80-RR of the Act to 

the tune of Rs. 97,71,079/- being 60% of professional income received by the 

appellant from foreign sources amounting to Rs. 1,62,85,132/-. The 

assessment was reopened and after disallowing the deduction of Rs. 

97,71,079/- the AO determined the total income at Rs. 2,18,57,339/- and also 

initiated proceeding u/s 271(1)(c) for furnishing inaccurate particulars of 

income/concealment of income. In appeal the Ld. CIT(A) confirmed the penalty 

order. The assessee in appeal before the Tribunal against impugned order 

passed by the Ld. CIT(A) on the following effective grounds of appeal:-  

 

1.”On the facts & circumstances of the case the Learned Commr. Of 

Income Tax (Appeals) has erred in confirming the levy of penalty u/s 

271(1)(c) of Income Tax Act, 1961. The appellant prays that the basic 

conditions of Section 271(1)(c) are not satisfied and order passed by 

Learned Assessing Officer and confirmed by the Commr. of Income 

tax(Appeals) is bad in law. The appellant prays that penalty levied 

u/s 271(1)(c) may be deleted.” 

 

2.”On the facts & circumstances of the case the Learned Commr. Of 

Income Tax (Appeals) has erred in confirming the levy of penalty u/s 
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271(1)(c) at Rs. 34,29,649/-. The appellant prays that the penalty 

levied u/s 271(1)(c) amounting to Rs. 34,29,649/- may be deleted.” 

 

3.”On the facts & circumstances of the case the Learned Commr. Of 

Income Tax (Appeals) has not dealt with the issues raised by the 

appellant in the written submissions filed in the appellate 

proceedings. The Learned Commr. of Income Tax (Appeals) has 

rejected the submissions of the appellant and without dealing with 

the case laws on which reliance was placed by the appellant in the 

appellate proceedings. The appellant prays that the action of the 

Learned Commr. of Income tax(Appeals) in confirming the levy of 

penalty is not justified. 

 

4. The Learned Commr. of Income Tax (Appeals) has erred in 

concluding that the appellant is not entitled to deduction u/s 80RR 

of Income-tax Act, 1961 but has not concluded as to how the 

appellant has furnished inaccurate particulars and tried to conceal 

the particulars of income. The Learned Commr. of Income Tax 

(Appeals) has not given any finding regarding the issue as to how 

the appellant has committed default u/s 271(1)(c). The appellant 

prays that order passed by the learned Commr. of income tax 

(Appeals) is not justified. 

 

5. On the facts & Circumstances of the case the appellant prays that 

the issue regarding the allowability of claim is a legal issue and the 

Department had already accepted the claim once in the original 

assessment proceedings. The full facts were disclosed at the time of 

filing the return. In case of a legal issue there would be more than 

one view. Based on this factual position the appellant prays that 

penalty levied u/s 271(1)(c) may be deleted.  
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3.  At the outset, the Ld. Counsel for the assessee submitted that the 

Tribunal has deleted the additions in quantum appeal (ITA No. 

3970/Mum/2010 for the A.Y. 2001-02 & ITA No. 3971/Mum/2010 for the A.Y. 

2002-03) vide order dated 16/03/2016. Therefore, the penalty appeal for the 

A.Y’s 2001-02 & 2002-03 do not survive. The Ld. Counsel also placed on record 

the order passed by the co-ordinate Bench of the Tribunal in quantum appeal.  

 

4.  The Ld. Departmental Representative did not controvert the fact that the 

additions, on the basis of which the penalty orders pertaining to the 

assessment years 2001-02 & 2002-03 were passes, have been deleted in 

second appeal by the ITAT. 

 

5.  We have heard the parties and also perused the documents on record 

including the order passed the co-ordinate Bench in quantum appeal.  In 

quantum appeal the issues before the coordinate Bench for adjudication were 

whether, the Ld. CIT(A) has erred in holding that notice issued u/s 148 of the 

Act was valid and reassessment proceedings were validly initiated and 

secondly, whether the Ld. CIT(A) has erred in confirming the assessment order 

rejecting the claim of the appellant u/s 80RR  of the Act, amounting to Rs. 

97,71,079/-? The co-ordinate Bench after hearing both the parties replied both 

the question in affirmative and accordingly deleted the addition made by the 

AO, rejecting the claim of the assessee. 

 

6.  Since, the addition, on the basis of which the penalty in question was 

imposed by the AO and confirmed by the Ld. CIT(A), has been deleted by the 

coordinate Bench, the penalty order does not survive. We, therefore, set aside 

the impugned order passed by the Ld. CIT(A) and allow the appeal of the 

assessee. 
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ITA No. 5104/Mum/2014 A.Y. 2002-03 

 

 The facts of the present appeal are similar to facts of the appeal of the 

assessee in ITA No. 5103/Mum/2014 for the A.Y. 2001-02 ( except the amount 

of disallowance and penalty) and the issue involved in the present appeal is 

also identical to the issue involved in the said appeal. Since we have allowed 

the appeal of the assessee for the assessment year 2001-02, we also allow the 

appeal of the assessee for the Asst. Year 2002-03 on the same reasoning.  

 

ITA No. 5105/Mum/2014 A.Y. 2002-03 

 

 In this case it was seen from the assessment record for Asst. year 1999-

2000 that during the financial year 2001-05 relevant to assessment year 2002-

03, the assessee was granted refund of Rs. 8,06,946/- after adjustment of 

MRBI Rs. 3,96,333/- which included interest u/s 244A of Rs. 1,92,109/- 

allowed to the assessee u/s 244A of the Act,  was not offered by the assessee 

for taxation during the year of receipt i.e. Asst. year 2002-03 and this has 

resulted in under assessment of income of Rs. 1,92,109/-. The mistake being 

apparent, the assessee was given an opportunity of being heard in the matter 

by issue of notice u/s 154 of the Act and after hearing the assessee determined 

the total income of the assessee afresh. The assessee challenged the said order 

before the Ld. CIT(A) and Ld. CIT(A) dismissed the appeal of the assessee and 

confirmed the action of the AO. The assessee is in appeal against the impugned 

order passed by the Ld. CIT(A). 

2.  The assessee challenged the impugned order on the following effective 

grounds of appeal:-  

 

1. On the facts & circumstances of the case the appellant prays that 

the order passed by the Learned Assessing Officer u/s 154 of the 
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Income Tax Act, 1961 and confirmed by Learned Commr, of Income 

Tax (Appeals), is bad in a law may be cancelled. 

 

2. On the facts & circumstances of the case the appellant prays that 

the order passed u/s 154 of the Income Tax Act, 1961 is beyond the 

prescribed time limit specified u/s 154 of the Income Tax Act, 1961. 

The order passed by the Learned Assessing Officer and confirmed 

by Learned Commr. of Income Tax (Appeals) is against the 

provisions of Income Tax Act, 1961 and may be cancelled. 

 

3. On the facts & circumstances of the case the appellant prays that 

there is no mistake apparent from record in respect of the 

reassessment order passed u/s 143(3) r.w.s. 147 of Income Tax Act, 

1961. As there was no mistake apparent from record the order 

passed u/s 154 may be cancelled. 

 

4. On the facts & circumstances of the case the appellant submits 

that the reassessment order is itself subject matter of challenge and 

the matter is pending before Income Tax Appellate Tribunal. If the 

reassessment proceedings itself is treated as invalid the 

consequential order passed u/s 154 will also not survive. Based on 

these facts the appellant prays that order passed u/s 154 may be 

cancelled. 

 

3.  Since in the quantum appeal pertaining to the Asst. 2002-03, the co-

ordinate Bench has quashed the assessment order passed u/s 143(3) r/w 

section 147 of the Act, holding that the reassessment proceeding is bad in law 

and further holding that the assessee is entitled for claim u/s 80RR of the Act, 

the rectification order u/s 154 of the Act does not survive. Hence, the order 
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passed by the Ld. CIT(A) will also not survive. We, therefore, set aside the 

impugned order passed by the Ld. CIT(A) and allow the appeal of the assessee.  

 

4.  In the result, all the three appeals filed by the assessee for Asst. years 

2001-02 & 2002-03 are allowed.  

   

    Pronounced on 28th Oct, 2016 

        

                   Sd/-                                            Sd/- 

       (B.R.BASKARAN)                         (RAM LAL NEGI)  

   ACCOUNTANT MEMBER  JUDICIAL MEMBER  

  मंुबई Mumbai; �दनांक Dated:28/10/2016 
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