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ORDER

Per D. Karunakara Rao AM

This is an appeal filed by the Revenue against the order of the CIT(A)-I,
Nashik dated 24-03-2008 for the A.Y 2004-05 and the grounds raised in this appeal

are as under:-

"J'
2.

3.

The Order of the CIT(A) is not correct on facts and in law.

The Ld. CIT(A) erred in deleting the addition of Rs. 21,34,162/- made by the
AO on account of unexplained cash deposits in bank account.

The Ld. CIT(A) erred in holding that the addition made by the Assessing
Officer is not supported by any evidence or proper basis without
appreciating the fact the entire addition was made on the basis of evidence
obtained in the form of District Agricultural yield statistics of the Government.
The Ld. CIT(A) erred in admitting the additional evidence in the form of
revised 7/12 extract without providing an opportunity to the Assessing Officer
as provided under rule 46A especially when the assessee furnished different
and holding at different points of time.

The Ld. CIT(A) ought not to have considered the new evidence field by the
assessee in the form of the statistic published by the Department of
Agricultural Economics. Mahatma Phule Krishi Vidyapith.

The Ld. CIT(A) ought to have appreciated that the statistic published by the
Vidyapith provides only the range of yield of agriculture produce and not the
actual average yield statistic in the district.

The Ld. CIT(A) ought to have appreciated that the assessee never produced
his copy of receipts of Dhule Krishi Utpan Bajar Samiti either before the
Assessing Officer or before the Ld. CIT(A) and therefore, it cannot be said
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that the over writing and corrections in the receipts are not attributed
to the assessee.

8. The Ld. CIT(A) ought not to have considered the extraneous issues such as
non-investments during the year, which have no relevance to the issue on
hand i.e., source of deposits in the bank account.

9. The Ld. CIT(A) ought not to have held that the assessee has no other source
of income when the assessee is getting all the benefits available to a
sitting MLA by way of honorarium etc.

10.  Any other ground that may be urged at the time of hearing before the
Honble ITAT.”

2. Briefly stated the relevant facts of the case as narrated in para 3 of the
impugned order of the CIT(A) are as follows.

“3. The brief facts of the case are that the I.T.O, C.I.B., Pune, noted
deposits of about Rs. 25 lacs during the F.Y 2004-05 in the bank account of
the appellant and hence issued him unsigned notice u/s. 142(1) of the
Income-tax Act, 1961, to file return of income. The appellant did not file
return as he is an agriculturist and is not having any other taxable income.
The information required by the A.O during the course of assessment
proceedings was file by the appellant from time-to-time. However as the
return of income was not filed, the A.O. passed assessment u/s. 144 of the
Income-tax Act, 1961,stating that the gross receipts from agricultural produce
claimed by the appellant are excessive to the extent of Rs. 21,34,162 and
treated the same as income from other sources.

3.1 During the course of assessment proceedings the appellant submitted
to the A.O. as under,
i. The 7/12 & 8A extracts of agricultural land showing
agricultural land holding of about 36 acres and showing crops grown
on the said land.
ii. The 20 receipts for agricultural produce sold to Krishi Utpanna
Bazar Samittee and 5 receipts for cotton sold to private parties.
iii. Bank statement showing all the deposits in cash and most of
the withdrawals in cash having peak maximum balance of Rs.
7,20,951.
iv. The appellant filed written submissions and claimed that he is
purely agriculturist and has no other source of income and his
agricultural income is exempt u/s. 10(1) of the I.T. Act, 1961. He
has deposited cash in his bank account out of his gross agricultural
income of Rs. 26,70,707 and also out of cash withdrawals from bank
account.

3.2 The A.O partly accepted the contention of the appellant and held that

gross agricultural income to the extent of Rs. 21,34,162 is excessive stating

following reasons:
i. As per statistics of Dhule district average yield of cotton
produced in Dhule District is 1229.8 kgs. per hectors — (i.e. area under
cotton in Dhule District 71800 hectors — production 88300 M.T). The
gross sale proceeds of cotton from 5 hectors of land cultivated can be
6149.50 kgs only against 30365 kgs. claimed by the appellant. The
acceptable production of cotton as per A.O is 20.09% against
production claimed. The sale proceeds of the cotton at 20.09% Rs.
1,31,150 is acceptable as against claim of the appellant at Rs.
6,52,850.
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ii. The gross sale proceeds of the other crops claimed by the

appellant at Rs. 20,17,857 is treated as excessive to the extent of

79.81% Rs. 16,12,462 and accepted to the extent of 20.09% Rs.

4,05,395 following the contention of excessive claim in respect of
cotton production.

iii. There is overwriting on 7/12 extract in respect of area under

cultivation of cotton.

iv. There is overwriting on some receipts of Krishi Utpanna Bazar

Samittee, Dhule.”

3. During the first appellate proceedings, assessee submitted that A.O failed to
understand the fact that 21500 kgs of cotton out of total sales of 30365 kgs of
cotton was sold on 02-04-2004 to three parties and said cotton was not grown in
the year under consideration and it belongs to the production of earlier years.
Balance of 10000 kgs (appox) of cotton is quantitatively producible in this year in
the land held by the assessee. The average vyield of 1600 kgs to 3000 kgs per hector
as per the MPKV statistics will protect the assessee’s claim. The average production
of cotton at the rate of 1229.80 kgs. per hector as estimated by the AO in the
assessment is unsubstantiated and not backed by any evidence. Regarding other
crops, the assessee pointed out that the AO blindly invoking the estimations as
applied to the cotton yield. After considering the submissions of the assessee, the
CIT(A) allowed the claim of the assessee as per his finding in para 4.5. Relevant
discussion of the CIT(A) as given in para 4.1 of the impugned order is as follows.

"4.1 I have carefully considered the assessment order and reports/
comments of the A.O and submissions filed by the appellant. The A.O has
based his addition on his contention that the quantity of cotton sold 30500
kgs. is produced during the financial year 2004-2005 and as per statistics of
Dhule District, the average production of cotton is 1229.80 kgs. per hector
only. Hence the appellant’s production of cotton could be only 6149 kgs. The
appellant has pointed-out that the cotton sold on 02/04/2004 cannot be
produced within two days in F.Y. 2004-05 and hence the same was cotton
stored, which was produced in earlier years regards balance cotton of 10000
kgs. produced during the year from 5 hectors of land at 2000 kgs. pe hector,
the appellant correctly claimed that the average cotton produced in Dhule
district at 1229.80 kgs. per hector is in respect of 80% land which is not
irrigated and 20% land which is irrigated and hence the production in respect
of irrigated land (as that of the appellant) is bound to be much higher than
the average yield from substantial non-irrigated and less irrigated land. The
claim of the appellant is also supported by the statistics published by
Department of Agricultural Economics, Mahatma Phule Krishi Vidyapeeth as
per which cotton production in irrigated land can be 1600 to 3000 kgs. per
hector. In view of the above facts, the basis of the A.O for non-acceptance of
gross agricultural produce claimed by the appellant on the basis of receipts
issued by Krishi Utpanna Bazar Samittee, Dhule in respect of various crops
and from other parties in respect of cotton is proved to be incorrect and
hence rejected. The A.O has erroneously applied the said incorrect basis
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arrived at in respect of cotton sold for not accepting sale proceeds of other
crops also.”

4. During the proceedings before us Ld. Counsel for the assessee argued stating
that while the land holding is undisputed and also when the genuineness of
agriculture of cotton and other crops is undisputed and when the sale of the
agricultural produce to the genuine parties, which is supported by the sale bills, is
undisputed, the A.O cannot reject the claim of the assessee. In this regard the Ld
Counsel relied on the evidences furnished before the revenue authorities. Referring
to the ground 9 of the appeal ie ‘the Ld. CIT(A) ought not to have held that the
assessee has no other source of income when the assessee is getting all the benefits
avallable to a sitting MLA by way of honorarium etc, Ld Counsel mentioned that the
he has objection to the said ground raised by the revenue as the same is raised for
the first time before the Tribunal and it was not raised or attended by the revenue
either during the assessment or first appellate proceedings. In this regard, without
conceding, the Counsel argued stating that the AO cannot made addition of Rs.
21,34,162/- on account of unexplained cash deposits in bank account, when the
assessee no other source of income and he took support some decisions in this
regard. In the alternative, the Counsel for assessee submitted that in the said bank
account records the withdrawal of cash too and if the telescope benefits are granted
against the deposits in the said account, the additions should be much less. As per
the counsel, the said withdrawals are routed for meeting the expenditure incidental
to the agricultural activities. In this regard, in support of the peak credit working and
consequent additions, Ld. Counsel relied on the judgments reported in 72 ITR 757
(Ker) Page 763 and 87 ITR 395 (SC).

5. On the other hand Ld. DR for Revenue relied on the orders of the A.O and
argued stating that assessee is a politician, sitting MLA and possesses land holdings.
Assessee is a non filer of the tax returns and therefore, the claim regarding the
agricultural income of land holding surfaced for the first time in this year. As per the
Ld DR, the assessee never demonstrated the fact of undertaking the agricultural
activities relating to cotton, wheat etc either in the current year on the earlier years
for supporting the cotton sales amounting to 30365 kgs. Further, as per the DR,
the assessee failed to evidence the expenditure incurred for effecting the cultivating
of cotton and other crops by furnishing the basic evidences in support of purchases
of relevant seeds, fertilizers/manure, labour etc. Further, stating that the assessee
failed to discharge the onus, Ld DR mentioned that the assessee made a claim of

exemption u/s 10(1) of the Act and it is for him to evidence that the claim is proper
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and credible and it is not for the AO to prove that the impugned claim is not

genuine. Regarding the decision relied upon by the Counsel, he mentioned that the
ground 9 of the appeal is a fact and in such circumstances, the assessee cannot be
held as the person without any other source of income as he receives various
receipts in the capacity of MLA. Regarding the set off of the withdrawals of cash
form the impugned bank account, the DR is critical of the alternative contention of
the Counsel for the assessee and mentioned that such set off should not be
entertained as there is no evidence to support that the said withdrawals are routed
in to the seeds or fertilizers or labour or any other agricultural activities relevant to
the sales in question. Ld DR is also critical of the CIT(A) in granting a relief to the
assessee with regard to (i) the cotton relatable to the earlier year with out going
into the basics of such claim and (ii) the agricultural produce of the other crops
without going into the issues. As per the DR, mere possessing the land holding is
not enough to uphold the claim of agricultural income which is entitled for the
exemption u/s 10(1) of the Act and further merely the existence of statistics
published by Department of Agrl. Economics, Mahatma Phule Krishi Vidyapeeth,
which bats for average cotton production in irrigated land @ 1600 to 3000 kgs per
hector, is not adequate for allowing the claim of the assessee. In nutshell, Ld DR
relied heavily on the order of the AO and he is critical of the order of the CIT(A).

6. We have heard the parties and perused the orders of the Revenue. The
undisputed facts are that the assessee has agricultural holdings of 36 acres as
evident from the extracts from the records of the Revenue Department of the State
Government. He is also a politician and a sitting MLA. He never filed the return of
income in the past and therefore, there is no official claim of an agricultural income
in the past. The credits and the debits, which appeared in the impugned bank
account of the assessee for the relevant period, are the cash transactions. The
assessment which was completed by the AO is the Best Judgment assessment made
u/s 144 of the Act. CIT(A) admitted additional evidences as raised in ground 4 of
this appeal and the AO did not have any occasion to address to these evidences.
The only documents or evidences furnished by the assessee during the first
appellate authorities include the 7/12 & 8A extracts of agricultural land showing
agricultural land holding of about 36 acres and showing crops grown on the said
land and 20 receipts for agricultural produce sold to Krishi Utpanna Bazar Samittee
(KUBS) and 5 receipts for cotton sold to private parties. It is also an undisputed
fact that AO accepted the production of agricultural produce in the assessee’s land

holding in the year under consideration and he has no occasion to examine for the
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earlier years as he is under the bona fide belief that the whole of the cotton sold

belongs to the current year, which is factually incorrect as corrected by the CIT(A)

during the proceedings before him.

7. On the other hand, the disputed areas between the parties are as follows.
Whether the principles of natural justice and the provisions of rule 46A of the I T
Rules 1962 are not compiled with by the CIT(A) in entertaining the additional
evidences filed by the assessee during the first appellate proceedings? Who has
failed to discharge the onus, the assessee or the AO? What is the correct quantum
of cotton production per hectare and if the MPKV statistics are credible? Whether
the assessee has other source of income or not to explain the cash deposits in the
bank accounts within the meaning of the citations relied upon by the assessee’s
counsel or not?. If the order passed by the CIT(A) is cryptic vis a vis the cotton
produce grown and belongs to the earlier years and impugned sales of other crops
such as wheat etc. whether the peak credits should only be considered for addition
or not? In the light of our understanding the disputed areas of this appeal
considering the arguments of the rival parties, we proceed to adjudicate these

issues in the preceding paragraphs.

8. Principles of natural justice and the provisions of rule 46A : So far as
the principles of natural justice and the provisions of rule 46A of the I T Rules 1962,
it is admitted position that the assessee did not file the impugned additional
evidences for the first time before the CIT(A), the First appellate authority. It is
surprising to note that there is no whisper about the filing of the impugned
additional evidences for the first time before him and under what circumstances, the
assessee could not produce the same during the assessment proceedings, which
was in fact completed u/s 144 of the Act. In our opinion, the CIT(A), who should
have completed the appellate proceedings after remand report from the AQO, is not
in accordance with the principles of natural justice and to that extent, the grievance
of the revenue is justified in its entirety. Relevant grounds of the revenue are

allowed.

9. Onus: Regarding the issues relating to the discharging of the onus by
the assessee, in our opinion, in addition to the 7/12 & 8A extracts showing the
land holding of 36 acres and showing crops grown on the said land and 20 receipts
for sale of agricultural produce, assessee should have filed evidences in support of

the actual agricultural practices undertaken by the assessee during the current year
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and also the earlier years in support of the stored cotton of 21500 kgs sold on 2™

April. It is also appropriate to mention that the AO should not simply dismiss the
content of the above said evidences filed by the assessee without establishing that
they are incredible and inguinene. When the deduction is claimed u/s 10(1) of the
Act by the assessee, in our opinion, the onus is on the assessee to demonstrate on

various crucial aspects of this 21500 of cotton said to be belong to earlier years.

10. Dhule District Cotton data is not reliable vis a vis the MPKV
statistics: Regarding the reliability of the statistics of MPKV relied upon by the
assessee and the District Level data relied upon by the AO, in our opinion, all of
them are mere estimates. In the context of the yield relating to the sugarcane crop,
in connection with the other appeals relating to sugarcane vyield, this bench has
already questioned the veracity and credibility of the data of MPKV statistics.
Therefore, the parties in question have to bring forth the credible and comparable
data to support their claims. Assessee is under obligation to establish how specific
Dhule District Cotton data is not reliable vis a vis the MPKV statistics, which is more

general in nature.

11. Cotton of Earlier Years: Further, it is an admitted fact so far as the cotton
is concern, 30365 kgs of cotton was sold in the year under consideration out of
which 10000 kgs belong to the current year and 21500 kgs pertains to earlier year
agricultural production. In our opinion 1229.80 kgs ie 6149 kgs for five hectors per
hector, is determined by the A.O is not without any basis, although it is also a mere
estimate. Regarding the 21500 kgs of cotton, we find that the order of the CIT(A) is
deficient as to how the CIT came to the conclusion that the said cotton was grown
whether grown at all were sold or not. It is not clear as to how the claim of the
assessee was accepted without any basis more so when the assessee is not a tax
payer and not filing the return of income. Assessee also failed to demonstrate the
facts that there were agricultural practices in earlier year. Therefore, regarding the
21500 kgs of cotton relatable to the earlier years, the onus is on the assessee to
demonstrate that the said cotton is grown in his land holdings and the same is
stored for reasonable grounds and manner of storing. AO has to go into the root of
the matter in terms of year of crop, storage details, per hectare yield after

considering the comparable cases.

12. Other crops — Estimation of produce —cotton yielding as basis:

Regarding other crops we are of the opinion that CIT(A) has not merely followed the
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findings if held in connection with the cotton, no independent finding was given by

the CIT(A) in his order on the point. From the orders of the revenue, it is evident
that for estimation of the produce of other crops was done based on the criteria of
cotton. In our opinion, such estimation is erroneous. More so, when the AQO's
estimation is evidently erroneous as pointed out by the CIT(A). We have also
mentioned earlier that the AO considered earlier years’ produce of cotton as the
produce of the year under consideration. Therefore, assessee has not produced
requisite evidences to support the claims relating to quantities of other crops and
claim of deduction u/s 10(1) of the Act. Revenue has not done its job in garnering
requisite basic facts relating to the proper criteria for estimating the reasonable crop
produce in respect of these crops such comparable cases, crop yields from the land

holding of the neighboring agriculturists of the same locality etc.

13. Not A Speaking Order on various Aspects: order of the CIT(A) is not a
speaking order on many aspects. Some of these aspects are whether the assessee
has held requisite cotton cultivable land in those years, whether the impugned
cotton is actually cultivated in his land holdings, whether assessee incurred requisite
expenditure on the essentials of any crop ie purchase of seeds, fertilizers and
labour, transport of the cotton from the fields to the storage points, impugned
cotton was stored for years before selling it on 2" April, whether the cotton sales
made on 2™ April is an agricultural produce or otherwise, the details of the
circumstances under which the assessee had to preserve the cotton for years before
it was sold on 2" April. As per the assessee’s version, 21500 kg of cotton pertains to
earlier years and there is no specific finding on the year it belongs. In any case,
21500 kg of cotton must pertain to more than 3 years at the rate adopted by the AO
ie @ 1229 kgs per hectare. AO needs to attend to these issues while making the

assessment in the set aside proceedings.

14.  Agriculturist and Politician: In the context of trite law regarding absence
of other sources of income to the assessee, Ld counsel took objection to the
revenue’s ground at sl no 9. In the ground, the revenue attempted to convey that
the assessee is a politician and it is the source of the impugned income, which is
added as the income of the assessee. Ld Counsel argued vehemently stating that
the orders of the revenue do not refer the relevant facts and therefore, the revenue
cannot raise such ground before the Tribunal. As seen from the orders of the

revenue, this issue has come up for the first time before us and there is no data on
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if the assessee was earning any income in the capacity of the MLA, if it is a fact.

Basic facts are required to be brought to the records in the interest of the justice.

15.  Thus, in our view there are many lacunae in the orders of the revenue and
impugned order was passed without bringing basic facts necessary for
administration of law judiciously. Therefore, we are of the opinion, all the grounds
raised in the appeal of the revenue has to be set aside to the files of the AO. AO
shall redo the assessment pro-tanto after granting reasonable opportunity of being

heard to the assessee. Accordingly, the grounds are set aside.

16. In the result, appeal filed by the revenue is allowed for statistical purpose.

Orders pronounced in the open Court on 10" December, 2010.

Sd/- Sd/-
(I.C. SUDHIR) (D.KARUNAKARA RAO)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Pune dated the 10" December, 2010
R

Copy of the order is forwarded to :
1. ITO, Ward-3(1), Dhule
2 Assessee
3. CIT(A)-I, Nashik
4. CIT, C.I.B, Pune
5 D.R. ITAT ‘A’ Bench
By order

Assistant Registrar
LT.A.T Pune



