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3CA/ORDER

PER AMARIJIT SINGH, JM:

This is an appeal against the order dated 28.12.2010 passed
by learned Commissioner of Income Tax (Appeals)-33, Mumbai
[hereinafter referred to as the “CIT(A)”] for the assessment year

1996-97.

2. The assessee has raised the five grounds in his appeal but
effectively the assessee has raised only one ground which is in

connection with the disconfirmation of disallowance to the tune of
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Rs.36,50,000/- made by the Assessing Officer u/s.68 of the Income
Tax Act, 1961( in short “the Act”). The appellant has shown the
receipt of loan of the amount to the tune of Rs.36,50,000 from the
three parties i.e. M/s. Archies Consultants, M/s. Blue Heaven
Builders P. Ltd. & M/s. V.V. Consultants P. Ltd. The said parties
were not traced by the Assessing Officer even after issuance of
notice u/s. 133(6) of the Act and the said parties are also not
produced by the assessee. The learned representative of the
assessee has argued that he has produced the confirmation letter of
M/s. Archies Consultants which has been produced at page 27 of
the paper book and confirmation letter of M/s. Blue Heaven
Builders P. Ltd. which has been produced at page 34 of the paper
book and confirmation letter of & M/s. V.V. Consultants P. Ltd.
which has been produced at page 40 of the paper book and also
attached the copy of cheques received from parties which has been
produced at page 27 to 45 of the paper book. It is also argued by
the learned representative of the assessee that the assessee has
given the names of the parties and their PAN Numbers and their
addresses and their banks names and account numbers, therefore,
in the said circumstances the assessee has discharged the liability
and now it is up to the Assessing Officer to reject the claim of the
assessee with genuine reason which has not been done by the
Assessing Officer therefore the claim of assessee is liable to be
allowed in the interest of justice and adducible u/s. 68 of the Act is
liable to be deleted. In support of his claim the assessee has placed

reliance upon law settled in [2014] 42 taxmann.com 473
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(Gujarat) in case titled as Commissioner of Income Tax 1 Vs.
Apex Therm Packaging (P.) Ltd. and [2012] 21 taxmann.com
159 (Guj.) in case titled as Commissioner of Income Tax Vs.
Ranchhod Jivabhai Nakhava and [2009] 121 ITD 525 (ITAT
Agra bench) Third Member in case titled as Kalyan Memorial
& Charitable Trust Vs. Assistant Commissioner of Income Tax
Range 1, Morar. However, learned Departmental Representative
has argued that the bank furnished the letter dated 07.10.204 on
record which speaks that the above said parties i.e. M/s. Archies
Consultants, M/s. Blue Heaven Builders P. Ltd. & M/s. V.V.
Consultants P. Ltd. do not have any such accounts in their branch
and moreover the assessee has failed to produce the parties,
therefore, the learned CIT(A) has rightly passed the order in
question hence the appeal of the assessee is liable to be dismissed.
Apparently, the claim of the assessee is in connection with the
addition made to the tune of Rs.36,50,000/- as unexplained cash
credits. The assessee has explained that he has received the said
amount to the tune of Rs.36,50,000 from i.e. M/s. Archies
Consultants, M/s. Blue Heaven Builders P. Ltd. & M/s. V.V.
Consultants P. Ltd. and also filed the confirmation letters as well
as copy of the cheque on the paper book at page 27 to 45. The said
confirmation and cheque books issued by the State Bank of
Travancore, Mulund (W) these documents does seem to be false
and fabricant documents. Rather the letters produced by the
concerned bank seem doubtful even without proper verification.

Hence we are of the view that at the same time the verification of
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these documents are necessary in the light of letter produced by the
bank. There is no dispute with regard to the law relied by the
appellant is concerned but the factual position which has been
mentioned above is required to be verified from the concerned
bank therefore in the said circumstances we are of the view that the
order of learned CIT(A) is wrong against law and facts and is
hereby ordered to be set aside with a direction to the Assessing
Officer that the transactions which has been mentioned above is
liable to be verified again by giving the full opportunity of being
heard to the assessee in accordance with law. Accordingly, we
remand the case for further verification and appeal of the assessee

is hereby allowed accordingly.
3. In the result, appeal of the Assessee is Allowed.

Order pronounced in the open court on 23™ March, 2016.
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